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Avondale

CITY COUNCIL CHAMBERS . 11465 WEST CIVIC CENTER DRIVE . AVONDALE, AZ 85323

CITY COUNCIL AGENDA

WORK SESSION
September 17, 2007
6:00 PM

CALL TO ORDER BY MAYOR ROGERS

1 ROLL CALL BY THE CITY CLERK
2 OPTIONS FOR SELECTION OF VICE MAYOR

Council will discussion options for the selection of the Vice Mayor position. For information, discussion
and directions.

3 CITY COUNCIL WORK SESSION- WAL-MART ELEVATIONS

City staff will present to the Council the Wal-Mart elevations for Agua Fria Marketplace. For information,
discussion and direction only.

4 ADJOURNMENT

Respectfully submitted,

%;gm%m

Linda Farris, CMC
City Clerk

Any individual with a qualified disability may request a reasonable accommodation by
contacting the City Clerk at 623-333-1200 at least 48 hours prior to the council meeting.




\ - CITY COUNCIL REPORT
Avondale

SUBJECT: MEETING DATE:
Options for Selection of Vice Mayor September 17, 2007
TO: Mayor and Council
FROM: Sammi Curless, Assistantto the Mayor and Council (623)333-1613
THROUGH: Charlie McClendon, City Manager
PURPOSE:

At the July 16, 2007 City Council meeting, staff was directed to explore various options for the selection of the
Vice Mayor position.

BACKGROUND:
Article II, Section 9 of the City Charter states that,
"At the first meeting of the council following administering the oaths to the newly elected mayor and/or

councilmen, the council shall designate one of its members as vice-mayor who shall serve in such
capacity for a two-year term at the pleasure of the council."

Staff has surveyed Valley cities to determine the methods used for the selection of the Vice Mayor. The
following table highlights the selection processes utilized:

City Selection Process

Apache Junction e The Vice Mayor is selected by the Mayor and
Council at the same meeting at which new
officials are sworn in

e Term length is 2 years with no term limit

¢ Any Councilmember can be nominated and
selected

¢ Do not take turns

Cave Creek e Mayor and Council designate one of the
Councilmembers as Vice Mayor at the first
regular meeting of June of each odd numbered
year

e Vice Mayor serves at the pleasure of the Council

Chandler e Within 31 days of taking office, the Council
elects from among its members a Vice Mayor

e Serves 2 year term and can serve more than one
term

Fountain Hills e Vice Mayor position is an 8-month rotating
position

e Each Councilmember serves once within their
term

e The Clerk's Office retains a list of the order a
Councilmember serves as Vice Mayor which is
based on the number of ballots casts for each
successful candidate




Goodyear

No written process but is an understanding
amongst the Council

Vice Mayor is elected by Council every 2 years
on a rotation basis

Gives every Councilmember an opportunity
Rotation order is based usually on the most
senior Councilmember who has not served

Litchfield Park

Voted on by Council during the same meeting
when newly elected Council is sworn in
2 year term with no term limit

Mesa

Within 30 days of taking office, the Council is to
elect a Vice Mayor which usually occurs at the
same meeting as the Mayor is sworn in

2 year term with no term limit

Paradise Valley

Does not have direct election of the Mayor or
Vice Mayor; rather 20 days after election the
Council must choose a Mayor and Vice Mayor
from among their number

e Terms have traditionally been 2 years

Ordinance was defeated last year to limit the
Vice Mayor to one consecutive term

Peoria

Appointed during a regular Council meeting
through a nomination process

Length of term will vary and members can serve
more than one term

Phoenix

Council selects from among its members a Vice
Mayor through nomination and voting process
held each January

General practice is a term of 1 year; with
opportunity to serve multiple terms during time
in office

Scottsdale

Council practice has been to rotate Vice Mayor
position every 8 months based on tenure and/or
largest number of votes received

Ensures that everyone on Council is able to serve
as Vice Mayor during a 4-year term

Surprise

Each January, the Council selects one of its
members to serve as Vice Mayor

Tolleson

Council nominates and votes on nominations for
Vice Mayor
2 year term with no limit on number of terms

e Does not rotate

DISCUSSION:

While it is the prerogative of the City Council to select a Vice Mayor in a manner that is consistent with the
desires of the City Council and to meet the intent of the City Charter, staff believes that options exist for the

selection of the Vice Mayor.

The first option suggests amending Section 14 of the City Council Rules of Procedure via resolution to clarify
whether the Vice Mayor position is limited to one two-year term. This would allow a Councilmember to serve
only one term and would allow the other members of the Council to serve a term as Vice Mayor during their

respective term on the Council. Those interested in serving would still be nominated and voted on by the City




Council.

The second option would be to establish a formal rotation process based upon number of votes garnered during
the last election or number of years on the Council. The length of the term could be set by the City Council to a
time frame most appropriate.

A final option would be to leave the process as it currently stands and allow the City Council full discretion to
select a Vice Mayor in a manner deemed most appropriate.

RECOMENDATION:
For Council discussion and to provide direction to staff as appropriate.

ATTACHMENTS:

Click to download

No Attachments Available




- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
City Council Work Session- Wal-Mart Elevations September 17, 2007
TO: Mayor and Council
FROM: Brian Berndt, Development Services Director (623) 333-4011
THROUGH: Charlie McClendon, City Manager
PURPOSE:

City Council expressed concern with the Wal-Mart elevations for Agua Fria Marketplace Phase I located on the
southwest corner of Avondale Boulevard and McDowell Road at the June 18, 2007 Work Session meeting. In
response, the applicant has provided a variety of elevations for review. The applicant is requesting direction
from Council. This item is being presented for information and discussion only.

BACKGROUND:

The property was annexed on February 1, 1999. The property was rezoned from AG (Agricultural) to PAD
(Planned Area Development) by City Council on May 3, 1999 (Exhibit A & B). The PAD includes
approximately 90 acres and consisted of three components: 1) 26 acres of R-4; 2) 56 acres of Commercial; 3) 9
acres of congregate care. On January 18, 2000, the Council approved Crystal Springs Apartments Master Site
Plan and Final Site Plan for Phase I, which consisted of 200 units on approximately 13 acres at 14 units per
acre. Phase I construction was completed in 2001. On November 5, 2001, the Council approved Crystal Springs
Apartments Phase II final site plan. Phase II construction was completed in 2003.

A site plan application for the 56 acres of Commercial in the Crystal Springs PAD was submitted on February
2, 2007. First review comments were sent out on March 20, 2007. On March 29, 2007, the applicant held an
open house meeting to obtain public input on the project. 12 people including the development team attended
the meeting. Staff met with the applicant on April 10, 2007 to discuss first review comments. Part of the
second submittal was received on May 22, 2007. On June 18, 2007 Council Work Session was held for the
Wal-Mart elevations. Council requested that the applicant reconsider the proposed elevations. The remainder of
the second submittal was received at the end of June. The applicant received second review comments on
August 31, 2007.

RECOMENDATION:

No action is required at this time. This item is being presented for information and direction only.

ATTACHMENTS:

Exhibit A - Zoning Vicinity Map

Exhibit B -  Air Photo 2006

Exhibit C - Proposed Elevations (hard copies to be distributed)

Project Manager: Megan Neal, Planner II (623) 333-4018
ATTACHMENTS:

Click to download
[ Exhibits A.B
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E CITY COUNCIL AGENDA

Avondale

CITY COUNCIL CHAMBERS . 11465 WEST CIVIC CENTER DRIVE . AVONDALE, AZ 85323

REGULAR MEETING
September 17, 2007
7:00 PM

CALL TO ORDER BY MAYOR ROGERS
PLEDGE OF ALLEGIANCE
MOMENT OF REFLECTION

ROLL CALL AND STATEMENT OF PARTICIPATION BY THE CITY CLERK
UNSCHEDULED PUBLIC APPEARANCES

(Limit three minutes per person. Please state your name.)

CONSENT AGENDA

Items on the consent agenda are of a routine nature or have been previously studied by the
City Council at a work session. They are intended to be acted upon in one motion. Council
members may pull items from consent if they would like them considered separately.

a. APPROVAL OF MINUTES
a. Regular meeting of September 4, 2007

b. Work Session of September 4, 2007

b. CLAIMS - AUGUST 2007
Claims for August 2007

c. LIQUOR LICENSE - MY BIG FAT GREEK RESTAURANT
Staff is requesting that the City Council consider a request by Ms. Lauren Merrett, for a Series 16 (State
Series12) Restaurant license to sell all spirituous liquors at My Big Fat Greek Restaurant, 10040 West
McDowell Road. The Council will take appropriate action.

d. PURCHASE OF SKID LOADER
Staff is requesting City Council authorization to attach to the Houston-Galveston Area Council (H-GAC)
contract for the purchase of one Case 570M XT Loader from Falcon Power for a total of $51,327.38.
The Council will take appropriate action.

e. AMENDMENT NO. 2 TO THE PROFESSIONAL SERVICES AGREEMENT WITH COE AND
VAN LOO CONSTRUCTION SERVICES FOR THE THOMAS (FULTON) ESTATES LIFT
STATION
Staff is requesting that the City Council approve Amendment No. 2 to the professional services
agreement with Coe and Van Loo Construction Services, LLC., for additional construction management
services associated with the Fulton Estates lift station, in an amount not to exceed $28,876.84 for a
revised total contract amount of $85,814.84, and authorize the Mayor or City Manager and City Clerk to
execute the necessary documents. The Council will take appropriate action.

f. APPROVAL TO RE-PLAT PARCELS ALONG WESTERN AVENUE BETWEEN 4TH STREET

AND 5TH STREET FOR THE OLD TOWN LIBRARY

Staff is requesting that the City Council approve the re-plat of parcels along Western Avenue between
4th street and Sth street for the Old Town Library and authorize the Mayor or City Manager and City
Clerk to execute the necessary documents.




g. DR-06-20 AVONDALE COLDWATER I SITE PLAN
The Council will consider a request to continue this item to the October 1, 2007 Council meeting. The
Council will take appropriate action.

h. ORDINANCE1267-907 RIGHT OF WAY DEDICATION - RYLAND HOMES - AVONDALE
BOULEVARD AND BUCKEYE ROAD (MC85)
The Council will consider an ordinance accepting the dedication of certain rights-of-way along Avondale
Boulevard and Buckeye Road adjacent to the Coldwater Ridge subdivision and authorizing the Mayor or
City Manager and City Clerk to execute the necessary documents. The Council will take appropriate
action.

i. RESOLUTION - CANVASS OF VOTES FOR THE SEPTEMBER 11, 2007 PRIMARY
ELECTION
The Council will consider a resolution canvassing the vote for the September 11, 2007 Primary Election.
The Council will take appropriate action.

j. BRESOLUTION 2681-907 - INTERGOVERNMENTAL AGREEMENT - LITTLETON SCHOOL
DISTRICT
Staff is requesting that the City Council adopt a resolution authorizing an intergovernmental
agreement with Littleton Elementary School District #65 for the purpose of offering out of school time
recreation programs. The Council will take appropriate action.

k. RESOLUTION 2679-907 IN SUPPORT OF LTAF Il FUNDING APPLICATION
Staff is requesting that the City Council adopt a resolution authorizing the submittal of an application to
receive 2008 Local Transportation Assistance Funds (LTAF II) in the amount of $115,669.58. The
Council will take appropriate action.

E-CITATION FOR POLICE AND CITY COURT

Staff is requesting that the City Council approve a contract with Advanced Public Safety (APS) for the
purchase of eight E-Citation devices and associated hardware and software in the amount of $52,727.15.
The Council will take appropriate action.

APPROVAL OF AMENDMENT NO. 3 TO THE DESIGN-BUILD CONTRACT WITH
LANDSCAPES UNLIMITED FOR PRE-CONSTRUCTION SERVICES OF PHASE II OF
FESTIVAL FIELDS

Staff is requesting that the City Council approve Amendment No. 3 to the Design-Build Agreement with
Landscapes Unlimited, LLC to provide pre-construction services for phase II of Festival Fields at a cost of
$650,570.29 and authorize the Mayor or City Manager and City Clerk to execute the contract documents.
The Council will take appropriate action.

PUBLIC HEARING AND RESOLUTIONS 2669-907 AND 2670-907 - MAJOR GENERAL PLAN
AMENDMENT AND SPECIFIC PLAN AMENDMENT FOR PASADERA (GP-07-3 & SP-07-2)

The Council will hold a public hearing and will consider resolutions approving a major general plan
amendment and specific plan amendment for Pasadera, approximately 40.5 acres located southeast of the
southeast corner of Dysart and Indan School Roads. The Council will take appropriate action.

RESOLUTION AUTHORIZING AN 1-10 ACCELERATION INTERGOVERNMENTAL
AGREEMENT

The Council will consider a resolution authorizing an intergovermental agreement with the Arizona
Department of Transportation (ADOT), the Maricopa Association of Governements (MAG), and the cities
of Goodyear and Litchfield Park to accelerate the widening of Interstate 10 from the Loop 101 to Sarival
Road. The Council will take appropriate action.

EXECUTIVE SESSION

a. The Council may hold an executive session pursuant to Rev. Stat. § 38-431.03 (A)(4) for discussion or
consultation with the City’s attorney in order to consider its position and instruct the City’s attorney
regarding the council’s position regarding an intergovernmental agreement.

ADJOURNMENT




Respectfully submitted,

%m%

Linda Farris, CMC
City Clerk

Any individual with a qualified disability may request a reasonable accommodation by
contacting the City Clerk at 623-333-1200 at least 48 hours prior to the council meeting.




CITY COUNCIL REPORT

SUBJECT: MEETING DATE:
Approval of Minutes September 17, 2007
TO: Mayor and Council
FROM: Linda Farris

THROUGH: Charlie McClendon, City Manager

PURPOSE:

a. Regular meeting of September 4, 2007
b. Work Session of September 4, 2007

ATTACHMENTS:

Click to download

No Attachments Available




CITY COUNCIL REPORT

SUBJECT:
CLAIMS - AUGUST 2007

MEETING DATE:
September 17, 2007

TO: Mayor and Council
FROM: Linda Farris
THROUGH: Charlie McClendon, City Manager

ATTACHMENTS:

Click to download

No Attachments Available




- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Liquor License - My Big Fat Greek Restaurant September 17, 2007
TO: Mayor and Council
FROM: Linda M. Farris, City Clerk (623)333-1211
THROUGH: Charlie McClendon, City Manager
PURPOSE:

Staff is requesting that the City Council consider a request by Ms. Lauren Merrett, for a Series 16 (State
Series12) Restaurant license to sell all spirituous liquors at My Big Fat Greek Restaurant, 10040 West
McDowell Road.

DISCUSSION:

The City Clerk’s Office has received an application for a Series 16 (State Series12) Restaurant license to sell all
spirituous liquors from Ms. Lauren Merrett, My Big Fat Greek Restaurant, 10040 West McDowell Road,
Avondale, Arizona.

This is a new license. Previously, Paul Lees Chinese Kitchen occupied the facility. The required fee of
$1,100.00 has been paid.

As required by state law and city ordinance, the application was posted from August 13, 2007 through
September 1, 2007 and a notice was published in the West Valley View on August 24, 2007 and August 28,
2007. No comments were received.

The Arizona Department of Liquor License and Control has accepted this application as submitted as complete.
The Development Services, Police and Fire Departments have reviewed the application and are recommending
approval. Their comments are attached.

RECOMENDATION:

Staff recommends that the City Council approve this request by Ms. Lauren Merrett, My Big Fat Greek
Restaurant, 10040 West McDowell Road, Avondale.

ATTACHMENTS:

Click to download
[ Application
O Comments

O Vicinity Map
O Pictures




ARIZONA DEPARTMENT OF LIQUOR LICENSES & CONTROL

800 W Washington 5th Floor T ST L Uin 4 00 400 W Caongress #?21
Phoenix AZ 85007-2934 T Tucson AZ 85701-1352
(602) 542-5141 (520) 628-6595

APPLICATION FOR LIQUOR LICENSE

TYPE OR PRINT WITH BLACK INK

Notica: Effective Nov. 1, 1997, All Qwners, Agents Parners, Stockholders, Officers, or Managers actively involved in the day to day
the businass must attend 2 Department approved liquor iavw training course or provide proof of attendance within the last five years
tha Liguor Licensing requirements.

SECTION 1 This application is for a: SECTION 2 Type of ownership:

DX INTERIM PERMIT Compilete Section 5 JTWROS Complete Section §

X! NEW LICENSE Compilete Sections 2, 3,4, 13, 14,15, 1 8 17 INDIVIDUAL Complete Section &

|| PERSON TRANSFER (Bars & Liquor Stores ONLY) PARTNERSHIP Complete Section &
Complete Sections 2, 3, 4, 11, 13, 15, 16, 17 CORPORATION Complete Section 7

[} LOCATION TRANSFER (Bars and Liquor Stores ONLY) LIMITED LIABILITY CO. Complete Section 7
Complete Sections 2, 3,4, 12, 13, 15, 16, 17 CLUB Compiete Section 8

[ PrROBATEAWILL ASSIGNMENT/DIVORCE DECREE GOVERNMENT Complete Section 10
Complete Sections 2, 3, 4, 9, 13, 15, 17 (fee not required) TRUST Complete Section &

] GOVERNMENT Complete Sections 2, 3, 4, 10,13, 15, 16, 17 OTHER Explain -

SECTION 3 Type oflicense and fees: LICENSE #: / 577;* @ : 7?74/;/?‘
1. Type of License: /7 Q" 2. Total fees attached:  § ﬁ%ﬁ 2

APPLICATION FEE AND INTERIM PERMIT FEES (IF APPLICABLE) ARE NOT REFUNDABLE.
A service fee of $25.00 will be charged for all dishonored checks (AR5 446852)

ERKEFRREEEARIBILTOOLSES LT RN X R T N ssasemzaeRARS P ST T TR R R N T L R AL R L AR A it srEzEeR EmsesEsEIRTODS

oneratic
. See page 5 of

TR ) R

SECTION 4 Applicant: {All applicants must complete this section)

Rir
1. ApplicanvAgent's Name: Ms. Merrett Lauren Kay
{insert one name ONLY to appesr on license) . . Last First Middle
. Corp./Parnership. L.C.. —OCEAN DINING L.1.C.

{Exactly as It appears on Artices of Inc. or Articies of Owg.)
3. Business Name: My Big Fat Greek Restaurant

{Exactly as it appears on the exterier of premises)

{Do not use PO Box Nurmber) City COUNTY Zip

Business Phone: { ) pending Residence Phone: { ) unlisted

s the business located within the incorporated limits of the above ci
Mailing Addres S . ;

DEPARTMENT USE ONLY

Accepted by: ;ﬁ‘f/ _pate - /:3 / /&‘7 sl %27 QO ; g
Fees: //)Oa'"//}f)@/ 4 / /$' ] ?&M

Application Interirn Permit  Agent Change Ciub F. Prinis TOTAL

=

Enter the amount paid for a 06, 07, or 09 license: 3 (Price of License ONLY)

-

PROCESSING APPLICATIONS TAKES APPROXIMATELY 90 DAYS, AND CIRCUMSTANCES OFTEN RESULT I A LONGER WAITING PERIOD.
YOU ARE CAUTIONED REGARDING PLANS FOR A GRAND QPENING, ETC., BEFORE FINAL APPROVAL AND ISSUANCE OF THE LICENSE.

LIC 6100 0512004 *Nisabled individuals requiring special accommodation, please call (602) 542-9027.

1



SECTION 5 Interim Permit:

1. If you intend to operate business while your application is pending vou will need an Interim Permit pursuant o AR.S,
4-203.01.
2. There MUST be a3 valid license of the same type you are applying for currently issued to the location. L

3. Enter the Hocense number currently at the location.

4. Is the license currently in use? L1 YES O NO if no, how fong has it been out of use? -

ATTACH THE LICENSE CURNENTLY ISSUED AT THE LOCATION TO THIS APPLICATION. J

LB 6 NadionlS . declare that | am the CURRENT OWNER, AGENT, CLUBS
{Prirst sl narme) :

e
Lt
ey

MEMBER PARTNER, STOCKHOLDER OR LICENSEE of the siated license and iocation.

foregoing application Siate of Courty of L7
X The foregoing instrument was acknowledged before me this
{Signature}
day of .
Day Marth Year

My commission expires on:

{Signature of NOTARY PUBLIC)

SECTION 8 Individual or Partnership Owners:

EACH PERSON LISTED MUST SUBMIT A COMPLETED FORM “LICG101%, AN “APPLICANT" TYPE FINGERFRINT CARD, AND 329 FEE FOR EACH CARD.
1. individual:

Last First Widdie % Craned Residence Address City State Zip

Parinership Name: {Only the first partner listed will appear on license)

General-Uimited Last First hicetle % Owned Residence Address City State Zin

oo

o0

oo

g d

(ATTACH ADDITIONAL SHEET IF NECESSARY)

2. is any person, other than the above, going to share in the profits/losses of the business? Oves OONO

if Yes, give name, current address and telephone number of the person(s). Use additional sheets if necassary.
Last First Widdle Residence Address City, State, Zip Teiephones#

ANMENDMENT,




SECTION 5 Interim Permit:

1. Ifyou intend to operate business while your application is pending you will need an interim Permit pursuant to AR.S.
4-203.01.

2 There MUST be a valid license of the same fype you are applying for currently issued to the locatior.

3. Enter the license number currently at the location. 12076064

4. is the license currently in use? K ves Lino if no, how long has it been out of use? =

ATTACH THE LICENSE CURRENTLY ISSUED AT THE LOCATION TO THIS APPLICATION. 3

I Amy Nations declare that | am the CURRENT OWNER, AGENT, CLUEB
{Print Al nama) }
MEMBER PARTHER, STOCKHOLDER OR LICENSEE of the siated license and location.

State of County 0 s
X The foregoing instrument was acknowledged before me thi
{Signature)
o Gay of .
Day Month Year

My commission expires on:

(Signature of NOTARY PUBLIC)

U R R R PR FEI PSSP RS VB S USSP HATL T AR IEAAE BSOS AT R A RS P e R L L L R N e L R R A ]

SECTION 6 individual or Partnership Owners:

EACH PERSON LISTED MUST SUBMIT A COMPLETED FORM “LICO101”, AN "APPLICANT" TYPE FINGERPRINT CARD, AND $29 FEE FOR EACH CARD.
1. individuat

Last First Middle % Owmned Residence Address City State Zip

Partnership Name: (Only the first partner listed will appear on license)]

{eiausn)

Last First Middle % Owned Residence Addrass City State Zip

%’f
a o
oo
0o
.

{ATTACH ADDITIONAL SHEET iF NECESSARY)

2. is any person, cther than the above, going to share in the profits/losses of the business? Clves Cino

If Yes, give name, current address and telephaone number of the perscn(s). Use additional sheets if necessary.
Last First Middle Residence Address City, State, Zip Telephone#
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SHOPPING CENTER

{ EASE AGREEMENT

FOR

A ToN Qiﬂ‘-f«‘ 4248
§

/A MY BIG FAT GREEK RESTAURANT
TENANT

GATEWAY PAVILIONS
SHOPPING CENTER e

......

SHOPPING CEN TER L EASE

Lease Draft Date: March 16, 2007
AGREEMENT

TABLE OF CONTENTS

ARTICLEL- ABSTRACT OF LEASE
ARTICLET - SHOPPING CENTER AND PREMISES

______...__-—




ARTICLE III - LEASE TERM AND POSSESSION OF PREMISES

ARTICLE IV - RENT AND OTHER TENANT CONTRIBUTIONS

ARTICLE V- SECURITY

ARTICLE VI - CONSTRUCTION, ALTERATIONS, MAINTENANCE AND REPAIRS
ARTICLE VII - USE OF PREMISESR

ARTHCLE VI - LIABILITY INSURANCE AND INDEMNTFICATION

ARTICLE IX - LOSSE, DESTRUCTION OR TAKING OF PREMISES

ARTICLE X - ASSIGNMENT, SUBLETTING, MORTGAGING AND SUBORDINATION
ARTICLE XI - DEFAULT AND REMEDIES FOR DEFAULT

ARTICLE XII - GENERAL PROVISIONS

EXHIBITS hoce

EXHIBIT A-1 - Site Plan of Shopping Center and Depiction of Location of Premises

EXHIBIT A-2 - Legal Descriprion of Shopping Center

EXHIBITB -  Minimum Rent

EXHIBIT C-1 - Landlord’s Work

EXHIBIT C-2 - Tenant's Work

EXHIBITD -  Sign Criteria for Shopping Center )
TEXHIBITE-  Guaranty e

EXHIBITF-  Prohibited Uses - Identifies uses at the Shopping Center in which Tenant may not engage.

EXHIBIT G-  Rules and Regulations

EXHBITHR-  Exclosive and Prohibited Uses - identifies uses ai the Shopping Cemer in which Tenant

may pot engage
EXHIBITI- Site Plan for Qutdoor Seating Area
RIDER




sH ING B LEASE
AGREEMENT

Date of Lease: This Lease is entered into by the undersigned parties on this &% _of June , 2047,

ii PARTIES.
A, LANDLORD:

MName: {nland Southwest Phone- {630} 218-8000
Manngement, LLC, a8 Rent Payvmenn: PO, Box 261474
managing agent for the owner {Location) Dailas, TX
T3336-1474
of the Shopping Center
Address: 2901 Butterfield Road "

(for notices) Oak Brook, ltinois 60523 o
B.  OWNER: ‘ o

Name: inland Western Avondaie Phone: {630} 218-8000
Address: McDoweli, LL.C.
{for notices) 2501 Butterfield Road

Qak Brook, IL 60523 i

C. TENANT: E

Name: JC Dining LLC Phone: IR R o
{and Starug} a Hmited Hability company Store Name (Trade Name): -
Address: 9011 Morth §7% Street My Big Fat Greek Restaurant

{for notices}) Paradise Valley, AZ 85286

B. GUARANTOR:

Mame: Tolm Rowmanas Phone:
Address: —
i.2 PROPERTY.
Ao SHOPPING CENTER:

Name: Gateway Pavilions Description:  Site Plan showing the

jayout

Location Avondale AZ of Shopping Center {and
approximate

{include county) Maricops County location of Premises) is attached as
Exhibit A-1 and legally deseribed
on Exhibit A-2.

B. PREMISES:

Space No.: Description; Approximately 6,000
square feet of gross floor as
outiined on the Site Plan aftached
as Exhibit A-1.

1.3 TERM OF LEASE.




A. The term (the “Term™) of this Lease shall be for a period commencing on the date of
Landlord's delivery of possession of the Premises to Tenant with Landiord’s Work “substantially
completed” (as defined and described in Section 6.2 below){the “Commencerment Date™), and
ending and expiring on the last day of the month which is tweive (12) vears and zero {0) months
afer the Remt Commencernent Date if the Remt Commencement Date is the Grer day of a month or,
if the Rent Commenvement Date is other than the first day of 2 month, on the fest fall mont
tollowing the Remt Commencemen: Date (the “Termination Jate™), uniess sooner terminated or
extended as provided in this Lease. Unless otherwise set forth in the Lease, the Rent
Commendement Date shall be one hundred twenty (180} days after Tenant takes possession of the
Premises.

B Extended Term: One (1) option of Gve {5} vesrs, a5 provided in Section 3. 1below,
14 BENT AND OTHER TENANT CONTRIBUTIONS,

A Minimum Rent shall be:  See Exhibit B

B.

Additional Rent as more specifically defined in Section 4.3A shall inciude Tenant’s
Proportionate Share of Common Area Expenses, Real Estate Taxes and Insurance (as such terms

are defined and described in Section 4.3 below), with an annuai adjustment as provided in Section

4.3C. Ifitis determined by Landlord, in Landlord's reasonable Jjudgment, that any estimates in
Additional Rent are incorrect, it may adjust Tenant’s estimated payments at any tire during the

D. The term “Rent™ shali include Minimum Rent, Additional Rent, Persentage-Rent and all
other armounts payeble by Tenant pursuant to the terms of this Lease,

E. Notwithstanding anything in this Lease to the contrary, Rent for the first month (“Initial
Rent™) and the Security Deposit described in Section 1.5 below shall be paid w Landiord upen
execution of the Lease by Tenant. The Initial Rent {in the amount of $16,915.00) shall be applied
toward the first month that Rers is due pursuant o Section 4.1 and Exhibit B,

SECURITY DEPOSIT. £14,000.00 (Section 5.1).
1.6 CONSTRUCTION, ALTERATIONS. MAINTENANCE, AND REPAIRS.

A. Initial Construction by Landlord (Section 6.2):
X None, {See Exhibit C-1.)

[y
7%

B. Initial Construction by Tenant (Sections 6.4 and 6.7):
None. X {Eee Exhibit C-2.)

C. Sign criteria {Section 6.5) are attached as Exhibit D.

1.7 USE OF PREMISES, Tenant shall use the Premises for only the operation of a full-service, sit-
down restaurant whose primary menu itemns inclede traditional Greek food, so long as these ancillary uses
do not violate any existing Exclusive Uses, Prohibited Uses, or any Operating/Easement agreements
affecting the Shopping Center and for no other purposes whatsoever, Tenant shail operate the Premises
throughout the Term under Tenant’s trade name, My Big Fat Greek Restaurant (“Tenant’s Trade Name™},
and no other trade name without Landiord®s prior written consent. Tenant’s use shall be subject to the
Prohibited Uses as set forth in Exhibit F and 1o the Shopping Center Exclusives as set forth in Exhibit H.
Shopping Center specific Prohibited Uses are set forth in Exhibit H. Tenant has an Exchisive Use rights,
subject to existing leases in the Shopping Center and/or permitted uses of Anchor Tenanis.
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1.8 RESTRICTED AREA. All area located within three {3) miles (measured in a straight line in atl
directions from the outside property fines of the Shopping Center) of the Shopping Center.

previous provisions of this Article [ will be referred to as the “Abstract of Lease” and the provisions of the
remaining Articles of this Lease will be referred to as the “Standard Provisions.” Wherever in the Stendard
Provisions or elsewhere the parties, effective date, premises, rent, charges or other variable terms are
defined or veferrad 1o, they shall be those idenvified in the Abstract of Lease above and the exhibits to this
Leuse. In the event of any conflict between the terms of the Abstract of Lease and the Standard Provisions,
the terms of the Abatract of Lease shall supersede and prevail. The Standard Provisions sy, however, add
dewail or clarification to the summary provisions described in the Abstract of Lease,

ARTICLE Il - SHOPPING CENTER AND PREMISES

2.1 SHOFPPING CENTER. The Premises are part of a shopping center which is depicted”
substantially in accordance with 2 site plan (“Site Plan™} as outlined in the attached Exhitt A-1 and which
is jegaily described on Exhibit A-2. The purpose of the Site Plan attached is to show the general
configuration of the Shopping Center and the aporoximate location of the Premises. Landiord reserves the
right fo change the size, iayout and location of any buildings or common areas, parking snd other facilities
shown on Exhibit A-1 as well as reduce or expand the size of the Shopping Center. The term “Shopping
Center” berein shall be deemed to mean the entire development owned by Landiord from time to time,
including any and all existing and proposed structures (whether reflected in Exhibit A~ or hereafier
incorporated in the Shopping Center during the term or any extension thereof), parking facilities, common
facilities, and the like to be built on the property shown on said Exhibit A-1 25 the same may from time to
time be increased by the addition of other land, together with structures and the like thereon which may
from time to time be included by Landiord in the develcpment.

2.2 PREMISES,

Al DESCRIPTION, Landiord on behalf of and a3 agent for the owner of the Shopping
Center hereby leases to Tenant and Tenant leases and socepts subject to the terms and conditions of this
Lease, the Premises. The square footage of the Premises shall be the square foctage et forth in Section
1.2.B. shove. If the floor ares of the Premises, or the Shopping Center shall be more or less than the
estimaied square footage set forth in Section 1.2 of the Abstract of the Lease, neither the Minimum Rent nor
calcufation of Tenant's Proportionate Share hereunder shall be affected. Under no circumstances shall
Landiord or Tenant be entitled to any rent credits or other credits past, present and future for an error in the
square footage caicuiation.

% EXCEPTIOM AND RESERVATION, Landlord reserves and excepts from the Premises
the roof and exterjor walls of the building or buildings of which the Premises are a part, and further reserves
the right to construct additional floors on the building of which the Premises are 4 part and the right in, over
and upon the Premises as may be ressonably necessary or advisabie for the servicing of the Premises or of
other portions of the Shopping Center,

C. SUBSTITUTE PREMISES. After the date hereof, Landlord may substitute for the
Premises other space (hersinafter called “Substitute Premises™) in the Shopping Center. Insofar as
reasonably possible, the Substitute Premises shall have a comparable square foot area and a configuration
substantiaily similar to the Premises. Tenant agrees that ali of the obligations of this Lease, including the
payment of Minimum Reat, will continue despite Tenant’s relocation to the Substitute Premises. Upon
substantial completion of the Substitute Premises, this Lease will apply to the Substitute Premises as if it
had been the space originally described in the Lease. Landlord shall use commercially reasonable efforts to
minimize any period when the Premises shall be closed to the public as a result of relocation. Provided that




Tenant shail be unable to condust any business at the Shopping Center solely due to such relocation, all
Rent shall abate from the date the Premises are closed until the date the Substinte Premises are open for
business. Tenant agrees to use 2li reasonabla efforts to open for business is the Substinse Preniises a3
quickly as is reasonably possible under the circugmstances, and in ail events within thirty (30) days after
Landlord delivers possession of the Substitute Premises i Tenant, Landiord hereby agrees to pay the

reasonable cost of relocation such as equipment moving and installation costs. Landlord shali net, however,

be liable or responsible in any way for damages, loss of business, income or profiss or mjuries suffered by
Tenant pursuant to a relocation in accordance with this provision including, but limited to, loss of goodwill,
business, or profits.

23 ABEA. Tenant along with is Lesss of the Premises receives tie non-exclugive right
0 use, in coxnmon with others, the Comimon Areas of the Shopping Center. The term “Comunon Aveas”
herein shail inchude all service roads, louding hcilities, sidewalls, automobile parking areas, driveways,
footways and other facilities designed for common use, as may be installed by Landlord as hereinafier
provided, and of such other and further facilities as may be provided or designated from time to time by
Landiord for common use, subject, however, to the terms and conditions of this Lease and to reasonable

tules and regulations for the use thereof, as prescribed from time fo time by Landlord.

ARTICLE I - LEASE TERM

AND POSSESSION OF PREMISES
33 IERM.

A INITIAL TERM. The Term of this Lease shall be as set forth in Section 1.3 above.
Notwithstanding the foregoing, this Lease and al} of the obiigations of Landiord and Tenant set forth herein
are binding and shall be in full force and effect from and after the date of thelr mutual execution of this
Lease, and this Lease shall not be deemed & contract t0 make a lease. Tenant shall be responsible for the
payment of any and all utilities servicing the Premises from and after the date that Landlord delivers the
Prernises to Tenent. Landlord and Tenant agree that if the Term shail not have commenced on or before the
first (1<) anniversary of the date of this Lease, then Landlord and Tenant each shall have the right to
terminate this Lease by delivering notice thereof 1o the other party prior to such commencement,

If this Lease is executed before any portion of the Premises becomes vacant or otherwise availabie
and ready for occupancy, or if any present tenant or occupant of sy portion of the Premises holde pver and
Landlord is unsuccessfui in acquiring possession of such portion of the Premises prior to the
Commencement Date, Landlord shall not be deemed to be in default hereunder nor in any way lisble to
Tenant and Tenant agrees to accept possession of such portion of the Pramises at such Hme that Landiord is
able to tender the same. Upon its determination of the Commencement Date, the Terrination Date and the
Rent Commencement Date, Landlord will notify Tenant of sarme and such dates shall be binding on
Landlord and Tenant for all purposes under this Lease,

B, EXTENDED TERM. Provided that Tenant is not in default hereunder, both at the time
of exercise of the option as well as at the time of commencement of any Extended Term hereinafier defined,
or has not been in default during the 365 days immediately preceding the Termination Date, and provided,
further, that this Lease has not been terminated during the initial Term or a prior Extended Term, Tenant
shall have the number of options to extend the Term for the number of years each as set forth in Section
1.3.B. above, immediately following the then current term and subject 1o all of the terms, conditions,
covenatts and provisions of this Lesse (“Exiended Term™). Tenant shail exercise its extension rights
hereunder in cach nstance by delivery to Landiord of written notice Ro earlier than two hundred and
seventy (270) days and no later than ooe hundred and eighty (180) days prior to the expiration of the
then current term. Except to the extent expressly otherwise set forth herein, nothing contained in this
Lease shall be construed as granting any rights to extend the Term beyond the Termination Date, In the
event Tenant is in default either at the time 1t exercises it rights to extend or at the intended commencement
date of such Extended Term, then all of Tonant’s extension rigits deseribed in this Section shall terminate
amomatically. The rights set foreh herein 1o extend the Term of this Lease are persenal and reserved to the
original Tenant and may not be exercised by any successor or assign of the original Tenant, For the
purposes of this Lease, the “Tzrm” shall include any “Extended Term.”




QUIET ENJOYMENT. Landlord agrees that if the Rent and any other additional charges are
being paid in the manner and ar the thse praseribed and the covenams and obligations of Tenant are being
all and singularly kept, fulfilled and performed, Tenant shall lawfully and peaceably have, hoid, possess,
use and oocupy and enjoy the Premises so long as this Lease remains in force withou bindranece,
disturbance or molestation from Landlord, subject to the specific provisions of this Lease. The logs or
reduction of Tenant’s light, sir or view will not be deemed & disturbance of Tenant’s cocupancy of the
Premises nor will it reduce Tenant’s obligations under this Lease or create asty liability of Landlord 1o
Tenant,

33

A, OBLIGATIONS UPUN SURRENDER. Upon any wermination of this Lagse or
termination of Tenant’s right to possession of the Fremises, whether by lapse of time, cancellation or
termination, forfeiture, or otherwise, Tenant shall inmediately surrender possession of the Premises and aij
buildings and improvements on the same to Landlord in “broom clean™ condition and good and tenantable

i
E, RIGHT TO REMOVE. At any time during the ten (10) days before the Termination Dawe o
of this Lease, Tenant, if not in defanlt bereunder at such time, shall have e right to remove, at Tenant’s :
sole cost and expense, and at the end of the Term or terminarion of Tenant's right i possession of the -
Premises, if directed 1o do so by Landlord, shail remove, at Tenant’s sole cost and expense, from the :
Premises all furniture, furnishings, signs, and equipment then instalied or in place in, on or about the —
Premises provided, however, Tenant shall make afl repairs, at Tenant’s sole cost and expense, to the -
Premises required because of such removal and 1o restore the Premises 1o good order, repair and condition i
all within such ten (10) day period. If any of such property shall remain on the Premises after the end of the o
Ferm, at the opton of Landlord, such property shall be and bscome the property of Landlord without any oy
claim therein of Tenant. Landlord may divect Tenant to remove and repair such property, in which case Ch
Tenant agrees to do so, at Tenant’s sole cost and expense, and to reimburse Landlord a5 Additional Rent for
any expense of removal In the event Tenant shall fif to remove such property if and when divected, Tenant
hereby grants Landlord the absolute right w dispose of any property remaining on the Pramises following
Tenant’s failure to remove same in any manner 23 Landlord detennines in #s sole discretion without
liability therefor to Tenant and at Tenant's sole cost and ex }

3.4 HOLDING OVER. Any holding over after the expiration of the Term of this Lease or Tenant’s
right to possession of the Premises, without the consent of Landlord, shail be construed to be a tenancy from
month 1o month, cancelabie by either Landlord or Tenant upon thirty (30) days’ written notice, and at
Minimum Rent equal to two hundred percent (200% ) of the total Minimum Rent as existed during the last
year of the term hereof for each month or partial month of hoiding over, and further upon all of the terms
and conditions (including, without limitation, the obligation to pay Additional Rent) as existed other then
payment of Minimum Rent during the last year of the term hereof Such belding over by Tenamt, and
Landlord’s collection of any Rent therefor, shall not serve as permission for Tenant's continued occupancy
of the Premises nor serve 10 extend the Term. Tenant shall also indemnify, defend and hold Landiord
barmless from and aguinst all claims and damages, consequential as well as direct, sustained by reason of
Tenant's holding over. The provisions of this Section 3.4 shall not be deemed to be a waiver of Landlord's
right of reentry or right i regain possession by actions at law or in equity or any other rights under this
Lease, and any receipt of payment of holdover Rent by Landlord shall not be deemed a consent by Landlord
to Tenant's remaining in possassion o be construed as creating or renewing any lease ierm of right of
tenancy except as slected by Landlord as set forth above,

ARTICLE IV - RENT AND

g R TENANT CONTRIBUTIONS

4.i MINIMUM RENT. Commencing on and as of the Rent Commencement Date, Tenant shall pay




to Landiord the minimum annuaf reat (hereinafter referred to as “Minimum Rent™) set forth in the Abstrace
of Lease, payable in advance in equal monthly instaliments on or before the Srst day of each calendar
month, without prior demand therefor and withous offiet. The first pavment date for Minimum Rent shall, if

B. -GROSS RECEIPTS. The term “Cross Receipits™ as used herein is hereby
defined to mean gross receipts and sales from all business conducted upon or from the Premises,
whether such receipts be obtzined at the Premises or elsewhere, nad whether such busipess be
conducted by Tenant or by any licensees, concessionaires of tenants of Tenant, and whether such
receipts be evidenced by cash, check, credit, charge account, exchange or otherwise, and shall
include, but not be timited to, the amounts received from the sale of goods, wares, fixturss and
merchandise and for services rendered, including the amount of ail orders taken, received or filled
at the Premises, whether such orders be filled from the Premises or eisewhere, together with sy
interest charged (o customers on all such amounts, If any one or more departments or other
divisions of Tenant’s business shall be subler by Tenant or conducted by any person, firm or
corperation other than Tenant, there shall be included in Gross Receipts for the purpose of fixing
the Perosntage-Rent payable hereunder all the Gross Reeeipts of such departments or divisions
whether such receipts be obtained at the Premises or eisewhere, In the same manner and with the
same effect as if the busitess or sales of such departments and divisions of Tenant's business had
been conducted by Tenant itseif. Gross Reesipts shall also be meant to include any rents coliected
by Tenant from sublessess, licensess, or concessionaires. Also inchided i the term Gross
Receipts will be all internet or mail order sales in the genera! geopraphical area of the Shopping
Center by Tenant or a parent, subsidiary or affiliate of Tenant of products rormally soid in the
Premises by Tenant. Gross Receipts shall not include sales of merchandise for which cash has
been refunded, or allowances made on merchandise claimed to be defective or unsatisfactory,
provided they shail have been previously included in Gross Receipts; and there shall be deducied
from Gross Receipts the sales price of merchandise returned by customers for exchange, provided
that the sales price of the merchandise delivered 1o the customer in exchange shall be inchuded in
Gross Receipts. Gross Receipts shail not include the amount of any sales or use tax levied dirsctly
on sales and collected from customers and paid by Tenant, provided that specific record is made at
the time of each sale of the amount of such sales or use tax and the amount thereof is separately
charged to the customer. No franchise or capital stock x and no income or similar tax based
upon income or profits as such and oo Gross Reccipis tax shall be deducted from Gross Receipts.
If Tenant's goods, wares, merchandise or fixtures are moved off Premises for sale, such sale shall
be deemed t0 have occurred at the Premises.

<. ANNUAL STATEMENT, Within thirty {30} days after the end of each calendar year
during the Term of this Lease, Tenant shall submit to Landiord an accurate, unsudited, written
statement sighed by Tenant or on its behalf by a duly authorized officer or representative, showing
the full amount of Tenant’s Gross Receipts from the Premises during such year.

D. SALES TAX REPORTS. Upon the request of Landlord, Tenant shall provids copies to




4.3

Landiord of all State and local sales and use tax reports filed by Tenant at the time these reporrs
are filed with the appropriate agencies.

E. ANNUAL STATEMENT AND ADJUSTMENT. Within thirty (30} days after cach
calendar year end, Tenant shall submit to Landlord 2 staternent certified as correct by Tenant, 2
principal officer of Tenant, or by a certified pubic accountant, which shall set forth by calendar
month it tofal Gross Receipts of Tenant and of each subtenant, licenses and concessionaire with
respect to the preceding calendar year. Upon request, Tenant shall give Landliord the total gross
sales and an itemization of each of the permined deductions herein, to arrive at the total Gross
Recsists. s v e ori-payments-made-during the-nrecedingvear.

F. BUSINESS RECORDS. The business of Tenant and of any sublessee, licensee, licensee
Or concessionaire upon the Premises shall be operated so that a duplicate sales slip, invoice or cash i
register receipt, serially numbered, shall be issued with each sale or iransaction, whether for cash, :

credit or exchange. Tenant shall keep at all times during the Term hereof, at the Premises or at the
general office of the Tenant, full, compiete and accurate books of account ang records in
accordance with accepted accounting practices with respect 1o all operations of the business to be
conducted in of from the Premises incinding the recording of Gross Receipts and the receipt of ali
merchandise into and the delivery of ali merchandise from the Premises during the Term hereof, <1
and shall retain such books and records, as well as all contracts, vouchers, checks, inventory -
records, and other documents and papers in any way relating to the operation of such business, for
at least three (3) years from the end of the lease year to which they are applicabie, or, if any audit
is required or a controversy should arise between the parties hersto regarding the Rent pavable
hereunder, antil such audit or controversy is terminated

G RIGHT TO AUDIT. Landiord shall have the right, but not more than once during any
twelve-month period, 1o make independent examinations or audits of all of Tenant's books, records
and accounts whick pertain to or show Gross Receipts, or 1o have same made by an sccountant or
certified public accountants designated by Landlord. Such sudits shall be Timited o the
determination of the Gross Receipts as defined hersin and shall be conducted #t Tenan{'s home
office during normal business hours and after reasonahle prior potice. If the examination or audis
shows that there has been a deficiengy in the payment of Pescentage-Rent, Additiona! Rent or
Minimum Rent, Tenant shall immediately pay to Landlord the deficiency together with interest at
the rate of ten percent (10%) per annum from the date the payment should have been made. If, as
a result of any audit of Tenant's records it is determined that Gross Receipts are understated by
more than 3%, then Tenant shall also pay the reasonable cost and expenses incurred in connection
with such audit. If Tenant shall fail to prepare and deliver any statement of Gross Receipts,
required hereunder, within the time provided, then in addition to the remedies available to
Landlord under Section 11.2, Landlord may have 2 certified public accountant, selacted by
Landlerd, audit Tenant’s records and prepare such statements which shall be conclusive on Tenant
and Tenant shail pay the expenses of such an audit and preparation of such statements and the
Persentage-font 50 detertnined, together with the interest at the rate of fen percent {10%;) per
annurm from the date the payment should have been made. Any information gained from
siatements as herein provided or any examination or audit shall be confidential and shall not be
disclosed except to carry out the purposes hereof, provided, however, that Landlord may disclose
the contents of any such statements and/or audit in connection with any financing armngements or
assignment of Landlord"s interest in the Prenises or with any fitigation with Tenant regarding

Gross Receipts or Peroentage Rant,

TENANT'S SHARYE OF COMMON AREA AND SHOPPING CENTER EXPENSES,

Al MONTHLY PAYMENT OF ESTIMATED CHARGE. For each year of the Term




herect, Tenant shall pay to Landlord, as additiona] rent (“Additional Rent™), Tenant’s proportionate share
(“Proportionate Share™) of: (i) all costs of operation and maintenance of the Common Aress ©“Common
Area Expenses™); (ii) all real estate taxes levied 2nd assessed againg the Shopping Center inchuding the
Commnon Areas (“Real Estate Taxes”); (ifi) all insurance coverage upon the Shopping Center and is
operations (“Insurance™); and (iv} Landiord’s admuinistrative fees {“Administrative Fee™). As and for
Tenant's Proportionate Share, as hereinafier defined, set forth in the Absiract of Lease, such amount shail
be paysble as Additional Rent in equal monthiy instaiiments at fhe same times 23 Minimur. Rent is payable
Hereunder, without demand and without any deduction or setoff whatsoever, Landlord may, at its sole
option, adjust Tenant’s monthly payments of estimated charges if Landlord, in its reasonable Judgment,
determines the estimated charges are incomect.

B. DEFINITIONS, For the purpose of this Section:

{1 “Tenant’s Proportonate Share” shall be a percentage equal 1o the rentable squars footage
of the Premises divided by the total square footage of all rentable floor space in the Shopping
Center from time to time; provided, however, that Landlord may exclode from such rentable Acor
space in the Shopping Center, at Landlord’s option, any portions of the Shopping Center: (i) not
occupied and open for business during all or any portion of the subject year, (ii) leased to or used
by other parties as major tenants (tenants occupying greater than ten percent (10%) of the
Shopping Center), theaters, restaurants, storage areas, or premises in separate buildings, where
such parties are not required to pay a full pro rata share of Common Area Expenses or Real Estate
Taxes, as the case may be, pursuant to 2 Jease or other agreement with Landlord, and (i) with
respect 1o Real Estate Tuxes, areas of the Shopping Center for which separste real estate tax bills
are received and wiich are the sole responsibility of separate parties puisuant 16 a lease or other
agresment with Landlord: provided, Landiord shall aiso deduct from Common Area Expenses
{after cornputing Landiord” Adminisirative Fee (as defined in clause (4) below)) or Real Estate
Taxes, as the case raay be, all amounts received from such excluded parties for Common Area
Expenses or Real Estate Taxes; provided, Landlord shall aiso deduct from Real Estate Taxes ail
amoumts received from such excluded parties for Real Estate Taxes. [fthe Shopping Canter shall
be a part of or shall include a group of buildings or structures collectively owned or managed by
Landlord or its affiliates, or shall include any space used for office, medicai, dental or other non-
retail purposes, Landlord may determine separately and allocate Rex! Estate Taxes or Contruon
Area Expernses between such buildings and structures and the parcels on which they are located,
and between the retall and aon-retail areas of the Shopping Center, n accordance with sound
actounting and management principles, in whick event Tenant's Propotticnate Share shaif be
based on the ratio for which Landlord separately determines such Real Estate Taxes or Commaon
Area Expenses, subjeet to the adiustments sat forth above.

{2} Common Area Expenses shall include all expenditures incurred by or on behaif
of Landlord in operating, maintaining, repairing or replacing the Shopping Center and Common
Areas, including, without limitation, exterior walls and other structural elements of the Shopping
Center, the cost of all of Landlord’s gardening and landscaping, assessments, repairs, preventive
maintenance, any association fees, repainting including restriping or repaving of parking lot and
access ways, repairing or replacing any strests, curbs or parking lots, roof repairs and replacement,
updating and maintenance and replacement of directory signs, rental of signs and equiprent,
lighting, sanitary control, cleaning, sweeping, removal of ice, snow, trash, rubbish, garbage and
other refuse, repair or replacement of awnings, depreciation over a period not exceeding sixty (60)
months of machinery, equipment and other assets used in the operation and maintenance of the
Shopping Center, repair or replacement of ori-site water iines, sanitary sewer iines, storm water
lines, gas lines and electrical lines and equipment serving the Shopping Center, aif costs, charges
and expenses incurred by Landiord in connection with any change of any company providing
ulility services including without limitation repair, instailation and service costs associated
therewith, the cost of police, fire protection, security and traffic control services, Landiord’s
management fees, all Landlord’s insurance reiating to the common facilities o the Shopping
Center a5 a whole or the operations thereon inciuding, but not limited to, casualty insurance, flood
insurance, rent loss insurance, fire insurance and extended coverage as well as general Hability
insurance, umbrella lHability insurance, bodily injury, public liability, property damage liability,




aatomobile insurance, sign insurance, and any other insurance carried by Landlord in timits
selected by Landlord, reasonable reserves for anticipated expenditures, costs incurred by Landlord
wder any operating and easement agreements or other similar agresment of record and the cogt of
all personnel required to supervise, implement and accomplish alf of the foregoing,
Notwithstanding the foregeing, the following shall not constiture Common Ares Expenses: {a}
Real Estate Taxes; (b) interest, points and fees on debt or arnortization o or for any morigage or
similar security instrument {a “Securlty Instrament™) encumbering the Shopping Center, and all
principal, escrow deposits and other sams paid on or in respect to any indebtedness (whether or not
secured by 2 Security Instrument), and all costs incurred in connection with any financing,
refinancing or syndication of the Shopping Ceater; (ccosts of capital improvements and any other
expenditures that, under generally accapted acoounting principles ("GAAP), should be
capitalized, except that Common Area Expenses shall include the cont during the Term, as
reasonably amortized by Landlord in accordance with GAAP, of any capital improvement; (d)
costs of improvemenis fo, or alterations of, space leased o or available for lease 1o anyy tenan (&)
<osts of repairing or restoring any portion of the Shopping Center damaged by a fire or other
casualty, except to the extent that such costs constitute expenses (as opposed to capital

are not part of the condemnation award payable to Landlord with respect thereto; (g} costs and
$Xpenses incurred in connection with ieasing space in or procuring tenants for the Shopping
Center, including, without limitation, feasing commissions and advertising expenses, and legal and
other professional fees; (h) court costs and legal fees incurred 1o enforce the obligations of tenants
under leases of portivns of the Shopping Center, or resulting from the violation by Landlord of the
terms and conditions of any lease; (i) costs of correcting defects in the initial construction of the
Shopping Center, provided that this shall not exclude the cost of normal repair and mainienance
expected with respect to the construction materials and equipment instatled in the Shopping
Center; (j) wages, salaries, Compensation and benefits of any employees above the leve] of
property manager; and (k} fines, interest, charges, penalties, damages and other costs incurred by
Landlord by reason of any default (or claim of default) or late payment by it under any fease or
other contract or instrument (regardless of whether or not the payment itself is allowed to he
included in Common Area Expenses}, including, without Hmitavion, any legal and other
professional fees paid or incurred in connection therewith:

{3} Real Estate Tuxes shal} include alt taxes, assessments and other governmental charges,
general and speciai, ordinary and extraordinary, of any kind and pature whatsoever, including, but
not jimited to, assessments for public improvements or benefits, which shall during the Term -
hereof be paid, assessed, levied, imposed upon or become due and payable and Landlord’s
reasonable expense in obtaining any refund or reduction of Real Estate Taxes, subject only to the
following:

(a) Franchise, estate, inheritance, succession, capital levy, transfer, federa! and state
income and excess profit taxes imposed upon Landlord shall be exciuded; and

{t} If at any time during the Term of this Lease and notwithstanding clause (3¥a)
above, a tax or excise on rents or other tx, however described, is levied or assessed
against Landlord on account of the rent expressly reserved heveunder, as a substitute in
whole or in part for taxes assessed or imposed on land and buildings or on land or
buildings, such tax or excise on rents or other tax shal} be incinded within the definitien
of real estate taxes, but only 1 the extent of the amnount thereof which is lawfully assessed
or imposed as a direct result of Landlord’s ownership of this Lease or of the Rent
seeruing under this Lease;

{4} Landlord’s Administrative Fee shal] be an amount which is ot o exceed fifieen percent
{(15%) of the aggregate of the sum of jterns B(2) and (3} hereinabove.




C. ANNUAL STATEMENT AND ADJUSTMENT. After the end of each calendar vear,
and following receipt of billings for Real Estate Taxes and Insurance, Landlord shall supply Tenant with 2
swmimary of ail costs and expenditures as enumerated above and a determination of Tenant's Proportionate
Share thereof, Tn the event the amount hilled to Tenant shall be tess than its Proportionate Share, the same
shal] be paid as Additional Rest within ten {10 days afier notice of such determination. In the event the
amount bilied to Tenant exceeds its Proportionate Share, then such excess shail be applied to the next
Minimurm Rent coming due, uni fully exhausted {provided, that if such excess is determined afier the
Termination Date, then, provided and subject to the condition that Tenant shail not be in defiult of this
Lease, such excess shall be refunded w0 Tenant). Said susunary shall also contain z determination by
Landlord of the monthiy sum 1o be paid by Tenant during the succesding months of the lease vear, if an
adjustment is required, which determination shall be based in part on the expanses for the preceding year
modified by any known increases in the cost of said services, Failure of Landlord to provide notice of
under or overpeyment shall not constitute or 2 defauit by Landlord under this Leass and will not waive arry
of Landiord’s rights to collect such paymenis or Tenant's obligaticns hereunder including, but not mited
to, Tenant's obligations to pay its Proportionate Share of all costs and expenditures, but will extend each
party’s rights until the date notice is given,

o, BOOKS AND RECORDS. Landiord shall maintain complete and accurate books and
records of all Common Area Expenses paid or incurred by Landlord and ail payments of Commor Area
Expenses received from Tenant. Such books and records shall be kept at a location in the continental
United States known to Tenant, and Tenant or 2uditors selected by Tenant shall have the tight, within ninery
(50} days of the initial billing, with 2 minimum of ey (10} days” prior notice, to inspect and audlt such
bocks and records at any time during normai business bours, at Tenant’s sole cost and expense. Unless
Tenant obfects ro Landlord’s billing, within ainety ($0) days of the initiai billing, Landlord's calculation of
Comumoen Area Expenses shal] be final and binding on Tenant. if Tenant objects te Landiord’s billing, the
Landlord and Tenant shall, in good faith, attempt to resolve any such objections.

4.4 RENT PAYMENT PROCEDURES.
demand and without any

A, PAYMENT LOCATION. Tenant shall, without prior notice or
setoff or deduction whatsoever, pay all Minimum Rent, Additional Rent, Reresmape Rent and other charges
and render all statements herein prescribed at the Landlord’s address or other office specifically provided in
the Abstract of Lease or to such other person or carporation, and st such other place as may be designiated
by Landiord in writing from Hime to time.

B. TAXES ON RENT. Tenant shall further pay to Landlord any and all excise, privilege,
sales, rental and other taxes, levied or assessed by any governmental authority opon or measured by the
Rent reserved to Landlord under the provisions of this Lease. Such tax shall be paid by Tenant whether or
not it comprises a portion of any Real Estate Taxes or real property tax bills.

C. INTEREST AND LATE CHARGES. Tenant covenants and agrees that all sums to be
paid under this Lease, if not paid when due, shall bear interest on the unpaid portion thereof at the per
annum rate equal to the lesser of eighteen percent (18%) or the maximem rate perminted by law fom the
date when due but not in excess of the highest legal rates. Tenant further agrees that for each calendar
month, that the Rent is not paid to Landlord withic ten {10) days of the due date as provided herein above,
Tenant shall promptly pay to Landiord 2 late fae equal to the greater of $150.00 or ten (10%) percent of the
monthly Rent. If Landiord shall pay any monies, or incur amy expenses in correction of any violation of any
covenant of Tenant herein set forth, the amounts 5o paid or incwrred shall, at Landiord’s option and on
notice to Tenant, be considered Additional Rent payable by Tenant with the first instaliment of Minimum
Rent thereafier to become due and payable, and may be collected or enforced as by law provided with
respect to Rent. Tenant shail pay to Laodiord Fifty and no/100 (830.007 doliars for each of Tenant's checks
retuned to Landlord unpaid by Tenant's bank.

4.5 I s 55 INTS ON TENANT'S PROPERTY. Tenant shall be responsible for
and shall pay before delinquency all taxes assessed against the leasehold interest or perscnal property of any
kind owned or placed in, upon or about the Premises by Tenant. Tenant hereby agrees to protect and hold




harmiess Landlord and the Premises from all liability for Tenant's share of any and all such taxes,
assessments and charges together with any interest, penalties or other charges thereby impesed, and from
anty sale or other proceedings to enforce paymeant thereof, and to pay ail such taxes, asseesments and charges
before same become a lien on the Premises. If sy tax fien is threatened by any povernmental entity, agency
or authority, or in the event of the filing of a notice of any such Hen, Tenant will promptly pay same and
ke steps immediately to have same removed. If the Jien is not removed within twenty (20) days from the
date of written notice from Landiord, Landlord shall have the right, at Landlord’s option, to cause the sarne
to be discharged by record of peyment, deposit, bond or order of # court of competem jurisdiction or
otherwise, o7 to pay any portion thereof and of the amounts so paid, including attorneys' fees and expenses
cotnected therewith, together with interest on ail of the foregoing at the per annum rate equal to the lesser
of sighteen percent (18%) or the maximuwm rate permited by law, shall be Additiona! Rent due Som Tenany
te Lardiord and shall be paid 1o Landiord imrpedintely upon rendition to Tesam of bill.

4.4 UTHITIES CONSUMED ON THE EREMISES. in addition to all payments of Minimum Rent
it Additional Rent herein specified, Tenant shali be respousible for and shall pay for al! utilities used, or
consumed in or upon the Premises, and all sewer charges, as and when the charges therefor shall become
due and payable. Commencing on the date Landlord notifies Tenant that the Premises are ready for
occupancy, Tenant shall make all appropriate applications to the local utility companies and pay all required
deposits for meters and service for ali utilities commencing with the delivery of pussession of the Fremises
a5 provided in Section 6.2. Landlord at its option may control the provider of electrical service to the
Premises. If permitted by Law, Landlord shall have the right at any time and from time to time during the
Term to either contract for service from a different company or companies providing electricity service
{each such company shall hersinafter be reforved 1o as an “Alteraate Service Provider”™) or continug o
contract for service from the present provider of electric service {“Elsctric Service Provider™). Tenant shall
tooperate with Landlord, the Electric Service Provider and any Alternate Service Provider at all times and,
as reasonably necessary, shall allow Landiord, Eleciric Service Provider, and any Alternate Service
Provider reasonable access to the Shopping Center’s electric lines, feeders, risers, wiring, and any other
machinery within the Premises.

Landiord shall in no way be Hable or responsible for any loss, damage {direct, indirect or
consequential), or expense that Tenant may sustain or inour by reason of any change, failure, interference,
disruption, or defect in the supply or character of the electric energy farnished to the Premises, or if the
quantity or character of the electric energy supplied by the Electric Service Provider or any Alternae
Service Provider is no longer available or suitable for Tenant’s reqguiremnents, and no such change, fallure,
defect, unavailabifity, or unsuitability shall constitute an scmal or constructive eviction, in whole or in parr,
or eniitle Tenant to any abatement or diminution of rent, or relieve Tenant from any of its obligations under
the Lease,

In the event any utility or utility services (such as water or sewage disposal) are not separately
metered or assessed 1o Tenant of are otherwise furnished to Tenant for which Landlord is billed directly or
for which 2 lien could be fled against the Premises or any portion thereof, Tenant shal! at Landiord’s
request pay the cost thereof as Additional Rent to Landiord (or any proration of such cost attributable to the
Premises as determined by Landlord in Landlord’s sole and absolute discretion) as and when the charges
thereof become due and payable; otherwise, Tenant shall deliver original receipt bills to Landiord not fess
than 30 days before the same are due and payable without interest or penalty together with full gayment for
same. In no event shali Landlord be liable for any interruption or faiture in the supply of any utilities to the
Premises.

4.7 SHOPPING CENTER PROMOTIONS. Tenant agrees to participate in, and pay its pro rata

share of, all promotions and marketing activities relating to the Shopping Center as a whole, including,
without liritation, cooperative advertising employed in connection with such promotions. Tenant shall
include the name and location of the Shopping Center in all advertising done by Tenant for iis business at
the Premises.

4.5 INDEPENDENT COVENANTS. Tenant's covenants to make payments pursuant to this Lease
including, but not limited to, Minimum Rent, Additional Rent and Parcentage-Rent are independent
covenants and, except as expressly set forth in this Lease, are not subject to setoff, deduction, reduction,
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abatement or suspension of any kind during the Term including any extension thereof, J 077{ @andd a2

CURITY Lo iar -{cw"* -
51 SECURITY DEPOSIT. When delivered 1o Lanfiéam‘ Sreretution-efthis-hease, the Security %:ég_‘
Deposit shall remain on deposit with Landlord during the Term of this 2 and any extensions thereof ac

security for the payment of Rent and the fuil and faithful pecformance by Tenant of the covenants and

conditions of this Lease. In the event of any defaylt, the Security Deposit shall be retained by Landlord and

may be applied toward damages arising from such default. Said deposit shall not be construed as liguidated

damages. LUpon vielding of the Premises at the termination of this Lease and in compliance with the terms

and provisions of this Lease, and provided no defunit has vecurred, the Security Deposit shall be retumed

the Tenant, No interess shall be payable on the Security Deposiz. Should Landlord sonvey its interest under

this Lease, the Security Deposit, or the part or portion thereof not previously applisd, shall be turned over fo

Landlord’s grantees or assigness; and Tenant fhereby relesces Landlord Som arty Hiability with respect 1o the

Security Deposit and Tenant agrees to fook solely to such grantes or assignee for the return of the Security

Deposit and this provision shall also appiy 1o subsequent grantees or assignees. Should the eatire Security

Deposit, or any portion thereof, be appropriated and applied by Landlord for the payment of unpaid

Minimum Reat, Additional Rent or other sums due and payable to Landlord by Tenart, then Tenant shall,

upon written demand by Landlord, remit to Landlord a sufficient amount in cash to restore the Security

Deposit to the original sum deposited, and Tenant’s failure fo do so shall constitute a breach of this Lease

for nonpayment of Rent.

52 SECURITY AGREEMENT. At additional security for Tenant's covenants and obiigations
under this Lease, Tenant hereby grants to Landiord a security interest in Tenant’s furniture, fixoures,
equipment and inventory, together with all accessions thereto. Landlord shail have the right to file or record
any appropriate financing statements to perfect ity lien on such furniture, fixtures, equipment and inventory,
If requested by Landlord for clarification purposes, Tenant shall provide a security agreement separate and
apart from this Lease. Upon the ocourrence of any event of default ag defined in this Lease, Landlord shaji
Lave all rights with respect to the above named collateral granted a secured party pursuant to the Uniform

ARTICLE V - SF

Commercial Code or other applicable stantes. Except by the written consent of the Landlord, Tenant shall 5
not execute or deliver any security interest in any furnishings, wade fixtures, equipment, machinery, or other .
property placed upon the Premises at any time other than that granted Landlord herein, el

53 URITY IN AD IO OTHER REMEDIES. The security giver: Landlord in this
Article shail not fimit, replace or obviate the remedies of Landlord upon & default by Tenant as described at
Article XT below.
ARTICEE VI-C ONSTRUC’I‘IQN,
A ._.:. M ? ’ g g .
6.1 NBITION OF EMISES. Except for any initial construction set forth on Exhibit C

and Landlord’s duty to repair as provided in Section 6.3, Tenant hereby accepts the Premises “as is”
without any representation, warranty of expectation as to the condition of the Premises. It is agresd that hy
accepting possession of the Premises, Tenant acknowiedges (1) Landlord's fisl! and fimal completion of
Landlord’s Work as set forth in Exhibit C attached hereto and made a part hereof, (i) Landlord’s
construction and delivery of the Premises to Tenant in the condition called for hereunder, and (iii) that the
Premises were in good and satisfactory condition as of the time of such taking, subject, however, in al]
events, to Pomch List Items (as defined in Section 6.2 below).

6.2 AL CONSTRUCTION BY RD. The responsibility for performance and
payment for the initial construction of improvements oit and it comnection with the Premises, if any, i5 set
forth in Exhibit C attached herets 2nd made 3 part hereof, Landlord shall use commerciaily reasonable
efforts to substantially complete such construction in a timely manner, provided that in the event such
substantial construction is delayed or hindered by strikes, casuahics, fires, injunctions, inability to secure
materials, restraints of law, actions of the elements, or any other causes beyond the reasonabie control of
Landlord, or by any acts or omissions of Tenant, then the construction period skall be extended to the extent

of such delays.




Landlord’s Work shall be deemed to be “substantially completed” for all purposes under this [ gase
if and when the Landiord’s Work has been completed, except for minor, finish-out and so-called punch Hst
items (callectively, “Punch List lems™) in substantial compitance with the plans and specifications therefor,
Notwithstanding the foregoing, the Promises shall be deemed 1o have been “substantiaily completed” upon
Landlord’s delivery of possession thereof to Tenant, unless Tenant, within ten (10} days after receipt of
such possession, notifies Landlord in writing that the Premises have not been “substantially complete” and
the specific, detailed reasons therefor, Tenant agrees that, withino ten {10} days after Landlord’s defivery of
the Premises to Tenant, Tenant shal! inspect the Premises with Landiord or its representative and execute
Landlord's standard punch list ("Punch List™) which shall identify any uncompleted portions of Landlord's
Work agreed to by Landlord and Tenans. If Landlord and Tenant are unshie to agree upon the work to be
included in the Punch List, the dispute shall be submitted to an architect selected by Landlord for resclation,
wiese decision a5 to the work to be included in the Punch List shall be final and binding on the parties. Al
COSTS and expenses incurred in connection with the resolution of any such dispute shal! be shared equally by
Landiord and Tenant. Tenant further agrees that at the request of Landlord from time to time thereafter,
Tenant shall promptly furnish to Landlord 2 revised Punch List reflecting the completion of any prior Punch
List Items. If Tenant fails 10 conduct such inspection or execute the Punch List, Landiord is authorized to
complete and sign the Punch List on behalf of Tenant, which as so completed shall be binding upon Tenant.

Tenant, its agents, servants and contractors, prior fo the delivery of possession of the Premises,
shail bave the right to enter upon the Premises, for the purpose of taking measurements or making Tenant's
improvements therein, but for no other purposes; provided, however, that such eniry shall not interfare with
or chstract the progress of the work being done by Landiord and further provided Tenant has first delivered
evidence of Hability insurance in amounts a5 are required by the terms of this Lease,

4.3 LANDLORD'S DUTY TO REPAIR. lLandiord shall, sulyject o Tenant's reimbursement as

provided in Section 4.3, maimtain in good repair the exterior wails, roof, and sidewaiks located on the
Shopping Center, Tenant agrees that it will not permit or authorize any person fo go onto the roof of the
busflding of which the Premises are a part without the prior written consent of Landlord. Landlord shall not
be required to make any repairs to the exterior walls, roof, and sidewalke tnless and until Tenant has
notified Landlord in writing of the need of such repairs and Landlord shall have had a reasonabie period of
time thereafter to commence and complete said repairs. Landlord may at its sole discretion arvange for a
maintenance contract of all roof structures, the cost of which shall be Tenant's responsibility as 10 Tenant's
Proportionate Share thereof. Tenant shall pay, 2s Additions! Rent to Landlord, #s Proportionate Share of
the cost of said repairs and maintenance incurred by Landiord,

6.4 TENANT'S ALTER A NS AND IMPROVEMENTS 7O PREMISES. Except for Tenant's
business fixtures, Tenant shall not ¢ or cause to be made any alterations, additions, or improvements to
the building, or install or cause to be instalied any interior signs, floor covering, exterior lighting, plumbing
fixtures, shades or awnings, radio or television antennae, foud speakers, sound amplifiers or similar devices,
or make any changes to the storsfront or exterior of the building without first obtaining Landlord’s written
approval and consent, which approval and consent shall not be unreasonably withheld. Notwithstanding
the foregoing, Tenant shall not be required to obtain Landlord’s approval and consent if the cost of such
improvements does not exceed $50,000.00, such improvements are made o the inerior of the Premises
only, are non-structurai in nature, do not affect the HVAC, electrical, plumbing, or other mechanical
systems of the Shopping Ceuter, and do not affect visibility either into or from the Premises. Tenant shail
present to the Landlord plans and specifications for such work a1 the time approval is sought. Such
approvai shall not be deemed Landlord’s requirement that such work be done or that Landlord is & party o
any contract for such work. No additions, alievations, changes or improvements shall be made to the
Premises which will weaken the structural strength, lessen the value of, or change the architectural
ppearance of auy building or other construction.  All building materials and fixtures installed by Tenars
shall be new of compieiely reconditionsd. At Landiord’s sole option, Tenant, at its sole cost and expense,
shall, is connection with compivtion of its work, deliver copies of invoices and lien wajvers from the
general contractors, ail subcontractors and suppiiers Prior to commencement of any work, Tenant shall
provide certificates of insurance for worker’s compensation and liability insurance relating to such work in
all amounts as are required by Landlord and naming Landlord, Landlord"s mortgagee and such other parties
as are designated by Landlord, as additional insured parties. All alterations, improvements, additions, and




fixtures (excluding business fixtures) made or instailed by Tenant as aforesaid shall remain upon the
Premises at the expiration or earlier termination of this Lease and shall become the property of Landlord,
unless Landlord shall, prior to the expiration or termination of this Lease, have given written notice 1o
Tenant 1 remove the same, in which event Tenarmt shall remove the same and restors the Premises o the
same good order and condition in which it was at the conmmencement of this Lease. Should Temant &l so
to do, Landlord may do so, collecting, at Landlord’s aption, the cost and expense thersof from the Tenanr a3
Additional Rent, together with 2 fae of Five Hundred angd No/100 Dollass {3500.00) for the administrative
costs thereof,

6.5 SEGNS. Tenant shall not place, alter, exhibit, inscribe, point, or affix any sign, awalng, canopy,
advertisement, notice or other lettering on any part of the outside of the Premises or of the building of which
the Premises is 2 part, or inside the Premises if visible from the cutside, without first obtaining the
Landlord’s written approval thereof; and Tenant further agrees to maintain such sign, awning, canopy,
decoration, advertising matter, letrering, stc., as may be approved in good condition and repair at all times,
and repair il damage 10 the Premises that is caused by the installation, maintenance or removal of such
signs, lettering, etc. All signs shall comply with the sign criteria provided by Landlord in Exhibit D, and
Tenant shall be obligated to install at Jeast one sign in conformance with, as well as any additional signs
required by, such sign criteria. Al tenant signs shall, at Tenant's cost, comply with applicable laws, codes,
ordinances, rules and regulations. If directed by Landlord, Tenant, at its sole cost, shall remove alf signs
upon the termination of the Lease and will repair all damage caused by such removal. B

4.6 FURNITURE, TRADE FIXTURES AND EQUIPMENT, Tenant shall not cut or drill into, or

secure any trade fixture, apparatus or equipment of any kind 1o any part of the Premises without first
obtaining the writien consent of Landlord. Al furnishings, trade fixrures, equipment, and machines
installed by Tenant in the Premises shall be new or completely reconditioned and remain the property of
Tenant subject to Landlord’s security interest as defined in Section 5.2 above and shall be removable by
Tenant subject to Landlord’s security fnterest as defined in Section 5.2 above at the expiration or earlier
termination of this Lease or any renewal or extension thereof, provided that in the event of such removal
Tenant shall promptly restore the Premises 1o their original order and condition. Any such equipment not
remaved af or prior to such termination shall, at Landlord"s option, be and become the praperty of
Landlord. If any personal property is leased or otherwise owned by a third party, Tenant shall provide
Landiord with the identity of the owner in sufficient detail for Landlord to be able to communicate with

such owner,

8.7 INITIAL INSTALEATION AND IMPROVEMENTS BY TENANT. Tenant, prict to
commencing any work in, at or upon the Premises, sha!l submit to Landliord for Landiord’s prior written
approval: (i) complete architectural, electrical and mechanical plans and specifications covering all work
which Tenant proposes to do in the Premises, including the installation of any fixtures therein, whether such
work is to be done by Tenant or by others, (if) sworn statements from Tenant and its general contractor,
including the names, addresses and copies of contracts for all contractors and materiais suppliers; (iii) all
necessary permits evidencing compliance with all applicable governmental rules, regulations and
requirements and payment of all impact, usage or other fees; (iv) certificates of insurance in form and
amounts required by Landlord, naming Landlord, Landlord’s mortgagee and such other parties, as
designated by Landlord, as additional insureds; and (v) all other documents and information as Landlord
may reasonably request in connection with such work. Al plans and specifications shall be prepared in
such detail as is required by the applicable govemmental jurisdiction in which the Shopping Center is -
focated and, if such applicable governmental jurisdiction does not require submittal of such plans and
specifications, then in such detail as Landlord reasonably requires and Tenant agrees not to commence work
upon aity portion of ihe Premises undl Landlord has approved such pians and specifications in writing.
Landlord agrees to act with reasonabie promptness with respect to the approva! or non-approval of such
plans and specifications. Any changes in said plans or specifications must be similarly approved, in writing,
by Landiord.

Upon receiving possession of the Premises from Landlord, Tenant, at its sole expense, shall with
due diligence procsed to cominence work on these initial improvements and alterations to the Premises and
to install such furnishings, trade fixtures and equipment and to perform such other work as shall be
necessary of appropriate in order to prepare the Premises for the opening of business. In the event that




Tenant does not open the Premises for the conduct of its business on or before the Tenant Opening Date,
such shall be considered to be a Tenant default and will be governed by the provisions of Section 11.1 (5.
Landlord, in addition w all other remedies hereunder as provided in Section 11.2, shall also have the right
to terminale ihis Lease by giving Tenant notice of such termination, whereupon this Lease shall be
terminated unless within seven (7) days of the giving of said written notice of termination, Tenant shall have
opened the Premises for the conduct of #s buginess,

All of Tenant’s work and installations shall be done in a first-class, workmanlike manner using
qualified labor and high quality material and in compliance with all laws, rules, regulations and orders of all
governmental authorities having jurisdiction thereof and free of liens and claims for lisns, Tenant’s work
shall be conducted so as not to interfere with other work in progress in the Premises or the Shopping Center
or with other tenants’ business and, in the performance of Tenant’s work, Tenant shall engage and employ
oniy such labor as will not cause any conflict or controversy with any labor organization representing trades
performing work for Landiord or ofhers in the Shopping Center, or any part thereof, including the Premises.
At Landlord’s sole option, Tenant at its sole cost and expense, shail, in conmection with the compietion of
its work, deliver a general contractor’s affidavit, copies of invoices, lien waivers from the general
contractor, all subcontractors and supplies and a date down of Landlord’s title policy, insuring no
construction related exceptions including, but not limited to mechanic’s liens, or lien exceptions resulting
from work completed by or on behalf of Tenant.

Tenant shail, at Tenant’s own expense, promptly remove from the Premises and the Shopping
Center area all trash and debris which may accumulate in connection with Tenant's work in the Premises.
Tenant, prior to delivery of possession, shall with the prior consent of Landlord be pennitied 1o jnstall
fixtures and equipment. Any work done by Tenant prior to delivery of possession of the Premises shall be
done in & manner as will not interfere with the progress of the work by Landlord of completing construction
and Landlord shali have no Hability or responsibility for loss of, or any damage to fixtures, equipment or
other property of Tenant so instalied or placed on the Premises,

Tenant will abtain, at its sole cost, a certificate of occupancy or similar approval and deliver 2
copy thereof to Landlord upon completion of Tenant’s wark.

6.8 MECHAMICS LIENS. If Tenant makes any alterations or improvements in the Premises,
Tenant must pay for same when made, Nothing in the Lease shall be construed to authorize Tenant or
anyone dealing with or under Tenant, to charge the rents of the Premises, or the property of which the
Premises form & part, or the interest of Landiord in the estate of the Premises, or any person under and
through whom Landlord has acquired its interest in the estare of the Premises, with & meechanic's en or
encumbrance of any kind, and under no circumsiances shall Tenant be construed to be the agent, emploves
or representative of Landlord in the making of any such alterations or improvements to the Premises. Ifa
mechanic’s or materialmen’s lien is threatened by any contractor or supplier, or in the event of the filing of
2 notice of any such lien, Tenant will promptly pay same and take steps immediately to have same removed.
If the lien is not removed within ten (10) days from the date of written notice from Landlord, Landlord shall
have the right at Landlord’s option to cause the same to be discharged by record of payment, deposit, bond
or order of a court of competent jurisdiction or otherwise, or to pay any portion thereof and of the amounts
30 paid, including attomeys” fees and oxpenses connected therewith, together with interest on &l of the
foregoing at the per annum rate equal to the lesser of eighteen percent (18%) or the maximum rate permitted
by law, shail be Additicnal Rent due from Tenant to Landlord and shali be paid to Landlord immediately
upon rendition to Tenant of biil. Tenant will indemnify, defend and hoid harmiess Landlord from and
against all loss, claims, damages, costs or expenses suffered by Landlord by reason of any repairs,
inswzilations or improvements made by Tenant. Tenant will provide insurance certificates from ail
cortractors performing Tenant’s work in form and substance as is required by Tenant under this Lease.

No mechanics’ or materialmens® liens or mortgages, deeds of trust, or other liens of any character
witatsoever created or suffered by Tenant shall in any way, or to any extent, affect the interest or rights of
Landicrd in any buildings or other improvements on the Premises, or attach to or affect Landlord’s titie to
or rights in the Premises including, but not limited to, Landlord’s reversionary interest or other estate or
interest of Landlord in the Premises.




6.5 N 'S D T0 iR MAINTAIN PRE . Tenant, at its sole cost and
expense, shall keep and maintain in good order, condition and repair {including any such replacement,
periodic painting, and restoration as is required for that purpose) the Premisas and every mart thereof and
any and all appurtenances hereto located, including, but without limitation, the exterior and interior portion
of all dpors, door checks, windews, plae glass, store font, all plumbing and s¢wage facitities within the
Premises including free flow up to the main sewer line, fixtures, heating and air conditioning and electricai
systems (whether or not located in the Pramises), sprinkler systems, walls, flcors and ceilings {including ()
any damage to the walls, foors, ceilings or the other areas of the Premises or (i) any mold or mildew
condition or: the walls, fioors, ceiiings or the other areas of the Premises, caused by or resulting from
moisture on or about the Premises), motors applicable to the Premices, and all ziterations, improvements
and installations made by Tenant under the terms of this Lease and any exhibits thereto, as herein provided:
any repairs required to be made in the Premises due to burglary of the Premises or other iHegnl acts on the
Premises or any damege to the Premises caused by 2 sirike involving the Tenant or its smployess,

Tenant shall maintain and bear the expense of the light fixtures and bulbs, any sprinkler system,
air-conditioning units and filters, janitorial services, interior pest control, and the like. In the event that any
governmental regulations or insurance company insuring the shopping center or the Premises, from time to
time, shall require modifications including, but not limited to, emergency lighting to be installed in the
Premises, the installation and the maintenance of the same, including providing of battery power, shall be
the responsibility of Tenant. Tenant will not cause or permit accumulation of any debris or exiraneous
matter on the roof of the Premises and will be responsible for any damage caused to the roof by any acts of
ihe Tenant, its agenits, servants, employees or contractors of any type or nature,

At ail times during the Term, Tenant, at its sole cost and expense, shall maintain & maintenance
contract in effect with a licensed competent coniracior for the consistent periodic {(which shall be at least e
quarterly, or more frequently if reguired by any manufacturer’s warranty} inspection and maintenance of all
heating, ventilation and air conditioning (“HVAC”) systems Jocated on or for the use of the Premises, If the o
permitted use of the Premises is as a restaurant or other prepared food provider, Tenant, at its sole cost and =
expense, shall maintain in effect at ail times during the term of the Lease {or so long as the nse of the
Premises includes a restaurant or other food provider) a grease trap maintenance contract for the consistent
and periodic inspection and maintenance of all grease traps located on or which service the Premises. All
HVAC and grease trap maintenance contracts will be enterad into with responsible, experienced providers,
Tenant is obligated to provide copies of all such maintenance contracts to Landlord on zn annual basis,

If Tenant refuses or neglects to commence and to complete repairs or maintenance réquired herein
promptly and adequately, Landlord may, but shail not be required to, make and compiete said repairs and
Tenant shall be liable for the cost thereofto Landlord as Additional Rent. Except 10 the exent otherwise
expressly provided in Section 6.3 above, or Sections 9.1 or 9.2 below, Landicrd shall not be obligated to
repair, repiace, maintain or after the Premises, and Tenant waives all laws in contravention thereof.

7.1 TEN ¥ OF THE PR SES. Tenant shall use and occupy the Premises only for
those permitted uses reflected in Section 1.7 of the Abstract of Lease and for 5o other purpose withoui
Landlord” s prior written consent. Additionally, except as provided to the contrary as permitted uses in the
Abstract of Lease, Tenant shall not violate in any manner (a) the exclugive use rights granted by Landlord to
other tenants in the Shopping Center when Tenant has received written notice of such exclusive use rights,
(b} any use restriction or prokibition contained in any document of record of which Tenant has been
provided & copy, or (¢} any of the Prohibited Uses set forth in Exhibit F attached hereto and made a part
hereof. If any conflict shall develop between Tenant and any other tenant of the Shopping Center regarding
any provisions in this Lease or in leases to other tenants in the Shopping Center, Landlord shall be the sole
arbitrator of such conflict. Landiord's decision shall be binding on Tenant and Landlord shall incur no
liability to Tenant as a result of any such determination made by Landlord hereunder. If Landlord permits a
deviation from any provision of this Lease, the permission, to be effective, must be in writing and Landlord
in its sole discretion may withhold or revoke such permission. Failure of Landlord to enforce any provision
in this Lease or in leases to any other tenant in the Shopping Center shall be ai Landlord’s sole discretion
and Landlord shall incur no liability to Tenant as a result of any determination made by Landlord.




Furthermore, if Tenant's use of the Premises or any improvement constructed by Tenant in, at or upon the
Premises or the Shopping Center causes the imposition of any impact fees against any portion of the
Shopping Center, then Tenant shall pay such fees prior to delinguency.

Notwithstanding anything contained in this Lease to the conirary, neither Tenant nor any person,
firin, or corporation directly or indirectly affiliated with Tenant nor Tepant's franchisers, subsidiaries,
parenis, pariners or sharsholders {in a closely held corporation} shall conduct or operate, within the
Restricted Area during the Term, any commercial establishment for the same or & similar use as the
permitied use described in Section 1.7 of the Abstract of Lease. Nothing contained in this Lease is intended
to {or shalf} limit or restrict the Landlord and its affiliates, successors and/or assigns or any other fenant and
their successors and/or assigns from engaging in one or more types of retail businesses, Tenant will at afl
time be the operator and manager of the Premises. Any attempt io 652 2 management contract, Soncession
agreement ¢r any other arrangement whereby the operation of the business of the Premises will be other
than by Tenant shall constitote 2 violation of this Leage,

1.2 USE OF COMMON AREAS. All facilities furnished by Landiord in the Shopping Center and
designated for the general use, in common, of occupants of the Shopping Center, including Tenant
hereunder, their officers, agents, employees and customers, including, but not limited to, parking areas,
streets, sidewalks, canopies, roadways, loading platforms, washrooms, shelters, ramps, landscaped areas and
other similar facilities, shall at all times be subject to the exclusive control and management of Landlord.
Landlord shall have the right from time to time to change the area, ievel, location and arrangement of such
parking areas and other facilitics above referred to; and make all rules and regulations pertaining to and
necessary for the proper operation and maintenance of the conumon facilities. Tenant hereunder and any
other subtenants and licensses shall comply with i} rules and regulations made by Landlord pertaining to
the operation and maintenance of said comunon facilities, including, but not Hinited 1o, such reasonable
requirements pertzining 1o sanitation, handling of trash and debris, ioading and unloading of wecks and
other vehicles, and safety and security against fires, theft, vandalism, personal injury and other hazards.

The parking area shall be limited to parking for customers and employees of tenants of the Shopping
Center, Landiord and any other parties permitted by Landlord from time to time, and Tenant and its
employees may not park in any portion of the parking area, except that portion thereof, if any, designated or
which may hereafter be designated as “Employees” Parking Area.™ Landlord retains the right to grang
sxchusive parking rights to portions of the Shopping Center 1o other tenanis of the Shopping Center.
Landiord shall have the exciusive right at any and all times to close any portion of the common areas forthe
purpose of making repairs, changes or additions thereto and may change the sizs, area or arrangement of the
parking aress or the lghting thereof within of adjucent 1o the existing areas and may enter Into sgreements
with adjacent owners for cross-casements for parking, ingress or egress.

7.3 KDL FTE *S OPERATION

Al Subject to inability by reason of strikes or labor disputes or unavailability of goods or
other reasons beyond Tenant’s reasonable control, Tenant shall, at all times during the Term, carry at all
times in the Premises a stock of merchandise of such size, character and quality as shall be reasonably
designed to produce the maximom return to Landlord and Tenant. Tenant shali, at all times during the
Term, conduct its business in the Premises a minimum time period from 10:00 A M. to 9:00 P.M. on
Mondays through Saturdays and from 1:00 A M. to 5:00 P.M. on Sundays (except for state and federal
desienated holidays), and shall continuously and uninterruptedly occupy the Premises and operate the store
throughout the Term for the use permitted by this Lease in an efficient, professional and first-class manner
and maintaining a full siaff of trained, experienced and qualified employees. Tenant shall be liable to
Landiord for any and all suits, damages, Habilities, losses (including loss or diminution of rents or profits),
costs and expenses (including, without limitation, cowrt costs and reasonable attorneys’ fees) paid, suffered
or incurred by Landlord as a result of Tenant’s failure to comply with its obligations under this subsection
A. Nothing contained in this subsection A is intended to or shali restrict or limit any other remedies
available under this Lease, at Jaw and in equity for Tenant's failure to comply with its obligations
heremnder.

B. At all times throughout the Term, and without limitation of Tenant’s other obiigaticns set
forth in this Lease, Tenact shall:




(1) comply with any and all requirements of any of the constituted public authorities, and
with the terms of any State or Federal law, statute or local ordinanice or regulation applicable 10
Tenant for its use, safety, cleanliness or occupation of the Premises including, but not Hmited to,
the requirements of the Americans with Disahilities Act and requirements of aay insurer of the
Shopping Center or the Premises, and shall defend and bold Landlord harmiess from penalties,
Liens, costs, expenses or damages resulting from Tenant’s filere 1o do so.

{2 Give to Landlord prompt written notice of any accident, fire damage or environmental
condition oceurring on of to the Premises or of any leaks, moisture buildup on or about the
Premises,

£3} Load and unload goods at such times in the areas and through such enirance as may be
designated for such purposes by Landlord, Such trajlers or trucks shia!l not be permitted to remain
parked overnaght in any area of the Shopping Center, whether ioaded or unioaded,

{4} Comply with all reasonable rules and regulations of Landlord in effect at the time of the
execution of this Lease or at any time or times, and from time to time, promulgated by Landlord,
which Landlerd in its sole discretion shall deem necessary in connection with the Premises, the
building of which the Premises are a part, or the Shopping Center. Landiord agrees that it shall not
enforce any such rules and regulations in an arbitrary and capricious manner,

{53 Tenant sitall maintain compieie and asractive display windows in the Premises. Tenant
shall keep all display windows clean and shall keep the same lluminated during normal business
hours and at such other times as Landiord may from time to time reasonably require.

{6} Tenant shail not commit or permit any waste upon the Premises nor shail Tenant perform
any aci Of Carry on any praciice which may injure the Premises, any other space in the Shopping
Center or any other tenamt or oceupant of the Shopping Center, or cause any offensive odor, noise
or vibration, or constitute a nuisance or menace to any other occupant or other persons in the
Shopping Center, and in no event shall any offensive noises be emitted fom the Premises,

{7 Tenant shall keep tash and refise i covered wush receptacies authorized by Landiord,
which trash receptactes shall be kent within the Premises at all fmes, and in no event stored
cutside of the Premises. Tenant shall cause such trash and refuse o be removed from the Premises
in the manner, af such times, and in such areas as Landlord may designate for sush purpose. If
Landlord provides for trash removal by a contractor, Tenant shall use such contractor for its tash
removai and pay when due all charges assessed in connection with such trash removal at the rates
established therefor. Tenant shail ensure that no wash, garbage and refuse acocumuiate.

{8) Tenant will at its expense {a) keep the inside and outside of all glass in the doors and
windows of the Premises clean; (b) keep all the walls and interior and exterior store surfaces of the
Premises clean, dry and free from mold and mildew; (¢} replace promptly any cracked or broken
glass of the Promises with glass of like kind and quality; (&) maintain the Premises in & clean,
orderly and sanitary condition and free of insect, rodents, vermin and other pests; (e) keep all
mechanical apparatus free of vibration and noise which may be transmitied beyond the Premises;
and (f) conduct s business in all respects in 2 manner consistent with the quality and stundards of
operation of the Shopping Center and in a dignified manner and in accordance with high standards

of store operation.

4] Tenant agrees that nefther it nor anyone taking under through it shall operaie nor cause or
permit to be operated from or at the Premuises a catalogue, Internet, mail order or an “800-type”
phone~order facility, or a wholesals, discount, outlet, “warehouse,™ “dollar-type™ or unit price
store. In regard to the use and occupancy of the Premises and the Common Areas of the Shopping
Center, Tenant will nnot: (i} place or maintain any merchandise, trash, debris, refuse or other
articles in any vestibule or entry of the Premises, on the footwalks or corridors adjacent thereto or
elsewhere on the exterior of the Premises; (ii) use or permit the use of any objectionable




advertising medium such as, without limitation, loudspeakers, public address systems, sound
amplifiers, or the reception of radio, television or other media broadcasts which is in any manner
audible or visible outside of the Premises; {iii) permit endue sccumulations of or bum garbage,
trash, rubbish or other debris within or without the Premises; (iv) cause or permit objectionabie
odors in Landlord’s rezsonsble opinion to emanate or o be dispelied from the Premises; (v} cause
water 10 accumulate, pool or cause leaks into adjacent premises, {vi) solicit business in any aves of
the Shopping Center outside the Premises; {vii} distribute handbills or other matter in any arez of
ihe Shopping Center cutside the Premises; (viii) receive or ship articies of any kind outside the
designated loading arcas for the Premises; (ix) use any plaza, exterior areas, corridor, sidewalk, or
any other area of the Shopping Center adjacent to of near the Premises for the saie or display of
any merchandise or for any other business use, occupstion or undertaking: (%) conduct o permit o
be conducted any anction, sidewalk sale, distress sale, fire sals, gobig out-ofbusiness sale. or the
like: (i} use or peamit the use of any portion of the Premises for any unlawiil purpose or for any
activity of 2 type which is not generally considered #ppropriate for high-caliber, urban, shopping
areas conducted in accordance with good and generally accepted standards of operation; (xif) piace
a load upon any flocr that exceeds the floor load that the floor was designed te carry; or (xiii}
deface, damage or demolish any sign, light standard or fixtures, landscaping material or other
improvement or property in any areas of the Shopping Center outside the Premises.

a0 Tenant shall not do, or suffer to be done, any act, matter or thing objectionable to the fire
insurance companies whereby the fire insurance or any other insurance now in force or hereafter 1o
be placed on the Premises or any part thereof, or on the building of which the Premises may be a
part, shall become void or suspended, or whergby the same shall be rated a5 & inore hazardous risk
than at the date when Tenant receives possession hereunder. In case of a breach of this covenant,
in addition 1o all other remedies of Landiord hereunder, Tenant agrees to pay to Landlord as
Additional Rent any and all increase or increases of premiurms on insurance carried by Landiord on
the Premises, the Shopping Center or any part thereof, caused in any way by the sccupancy of

Tenant.
7.4 RIGHTS RESERVED BY LANDLORD. All of the following rights are reserved by Landlord,
each of which Landlord may (but without obligation to) exercise without notice or liability to Tenant. The

exercise of such rights by Landlord shall not be desmed an eviction, disturbance or disruption of Tenant’s
use of possession of the Premises,

A. EASEMENTS. Lundiord expressly reserves afl rights in and with respedt 1o the land
herehy leased not inconsistent with Tenant’s use of the Premises as provided in the Lease, including
(without in any way limiting the generality of the foregoing) the rights of Landlord to establish common
areas and grant parking easements to others and to enter upon the Premises and to grant, in Landiord’s sole
discretion, easements to others (even before the establishment of common areas) for the purpose of
installing, using, maintaining, renewing and replacing such overhead or underground water, gas, sewer and
other pipe lines, and telephone, electric, and power lines, cables and conduits,

B. INSPECTION, REPAIR AND INSTALLATION. Landlord reserves the right to, at all
reasonable times, by itself or its duly authorized agents, employees and contractors to g0 upon and inspect
the Premises and every part thereof, to enforce or carry out the provisions of this Lease, at its option to
make repairs, aiterations and additions to the Premises or the building of which the Premises are a part, to
perform any defaulted obligation of Tenant or for any other proper purposes. Landiord alse reserves the
right to instafl or place upon, or affix to the roof and exterior walls of the Premises, equipment, signs,
dispiays, antenny, cables and any other object or structure of any kind, provided the same shall not
materially impair the structural integrity of the building or interfere with Tenant’s occupancy,

C. PRESENTATION FOR SALE OR LEASE. Landlord hereby reserves the right during
normal business hours to enter the Premises and to exhibit the same for purposes of sale, lease or mortgags,
and, during the last tweive (12) months of the term of this Lease, to exhibit the same to any prospective
Tenant, and to dispiay a “For Sale” sign at any time, and also after notice from either party of their intention
to terminate this Lease, or at any time within twelve (12) months prior to the expiration of this Lease, a “For
Rent” sign, & “For Sale” sign, or both, as Landlord shall require, except on doors leading into the Premises.




7.8

A, HAZARDAUS MATERIALS. Tenam shall compiy with all environmensal laws relating
i Hazardous Materials (as hereinafter defined) affecting the Premises, the Shopping Center and the
improvements thereon, and the business conducted thereon by Tenant, of any activity or condition on or in
the Premises. Ag used hierein, the term “Hazardous Material™ means any hazardous or toxic substance,
material or waste which is or becomes regulated by any local governmental authority, and which is stored,
used, disposed of ot released in violation of any law, ruie, reguiation or order of any local governmental
awhority, the state in which the Premises is located or the United Stutes Govermment. Without iimiting the
generality of the forsgoing, Tenant shall not cause or permit any Hazardous Material 1o be brought upon,
kept, or used In or about the Premises or the Shooping Conter by itself or 5 agents, employees, contraciors
or Invitees without the prior written consent of Landlord, if Tenant breaches the obligations stated in the
preceding sentence, or if the presence of Hazardous Material on the Premises caused or permitted by Tenant
resuits in contamination of the Premises, the Shopping Center or any adjacent proparty, then Tenant shall
indemnify, defend and hold Landlord harmless from any and all claims, judgments, damages, penalties,
fines, costs, labilities or losses, including, withowt imitation, diminution in vaiue of the Premises, the
Shopping Center, and/or adjacent property, damages for the loss or restriction on use of rentable or usable
space or of any amenity of the Premises, the Shopping Center, and/or adjacent property, damages arising
from anty adverse impact on occupying or marketing of the Premises, the Shopping Center, and/or adjacent
property, and sums paid in settlement of claims, attorneys’ fees, consuliant fees and expert fees which arise
during or after the term or extended term of this Lease a5 a result of such contamination. This
indemnification inciudes, withour limitation, costs incurred in connection with any investigation of site
conditions or any cleanup, remedial, removal or restoration work required by any federal state or local
governmenial agency or political subdivision becanse of Hazardous Material present in the sofl or ground
water on or under the Premises, the Shopping Center, and/or adjacent property. Without limiting the
foregoing, if the presence of any Hazardons Material on the Premises or Shopping Center caused or
permitted by Tenant results in any contamination of the Premises, the Shopping Center, and/or adjacent
property, Tenant shall promptly take all actions at its sole expense as are necessary fo return the Premises,
the Shopping Center, and/or adjacent property to the condition existing prior to the introduction of any such
Hazardous Material to the Premises, the Shopping Center, and/or adjacent property; provided that
Landlord’s approval of such actions shall first be obtained, which approval shall not be unreasonably
withheld so long as such actions are in sccordance with all applicable laws and governmental requirements
end would not potentiaily have any material adverse long-term or shortterm effoct on the Premises, the
Shopping Center, andfor adjacent property.

B, INSPECTION. Landlord shall have ths right, but not the duty, tc inspect the Premises ot
any time to determine whether Tenant is complying with the requirements of this Section 7.5. If Tenant is
not in compliance with the requirements of this Section 7.5, Landlord shall have the right, but not the
obligation, to immediately enter upon the Premises to remedy any condition which is in violation of the
terms of this Leage or caused by Tenant’s failure to comply with the requirements of this Lease. Landlord
shall use reasonable efforts to minimize interference with Tenant’s business as a result of any such entry by
Landiord. The provisions of this Section 7.5 shall survive the expiration or earlier termination of this Lease
and Tenant's surrender of the Premises to Landlord.

8.1

Al OPERATION OF SHOPPING CENTER AND COMMON FACILITIES. Landlord
bears the risk of and may insure, as practical or required by a lender of Landiord, the operation of the
Shopping Center as a whole or the common facflities. Such insurance may inciude, but is not limited to,
general liability, umbrella lability, bodily injury, public liability, property damage lability, automobile
insurance, sign insurance and the like in limits selected by Landlord, Tenant shall pay to Landiord its




Proportionate Share of such insurance as provided in Section 4.3 above,

B. PREMISES AND SHOPPING CENTER. Landiord bears the risk of and shall keep the
buildings and improvements forming at any time a part of the Premises insured against loss or damage by
fire, with sxtended coverage and vandaiism and malicious mischief endorsernent or their equivalents, in
such msurance companies as Landlord shall select and in amounts not less than eighty percent (80%) of the
replacement cost of the building and structures insured with loss payable fhereunder to Landlord and 1o any
authorized encumbrances of Landlord {with standard morigagee loss payable clause) in accordance with
their respective interests. Landlord may also maintain rent insurance equal to at least one vear's Rent. If
the Lease is canceled for anty reason or if Tenant has committed an event of default which has not been
cured, all insurance procesds shall be paid and retained by Landlord, subject to the rights of any suthorized
encumbrances of Landlord. Tenant shall pay to Landlord s Proportionate Share of such Insurance ag
provided in Section 4.3 above. Tenant agrees not to keep upon the Premises any articles or goods which
may be prohibited by the standard form of fire insurance policy. It is agreed between the narties that in the
event the insurance rates applicable to fire and extended coverage insurance covering the within Premises
shall be increased by reason of any use of the Premises made by the Tenant, then Tenant shall pay to
Landlord such increase in Insurance as shall be occasioned by said use.

C. FROPERTY OF TENANT. Tenant agrees that all property owned by it in, on, or about
the Premises shall be at the sole risk and hazard of the Tenant. Landlord shall not, regardiess of fault, be
liable or respongible for any loss of or darmage to Tenant, or anyone claiming under or through Tenant, or
otherwise, whether caused by or resulting from a peril required to be insured hereunder, or from water,
steam, gas, leakage, plumbing, eleciriciiy or elestrical apparatus, pipe or spparatus of any kind, the elements
or uiber similar or dissimilar causes, and whether or not originating in the Premises or elsewhere.

. OPERATIONS OF TENANT. All operations conducied by Tenant shall be at Tenant's
sole risk. In addition, Tenant shall procure insurance for its aperations as specified in the Abstract of Lease
and as follows:

i Liability Insurance: Tenant shall keep in force and at s own expense Commercial
General Liability (CGL) insurance, which shall be on 3 primary and non-contributory basis,
naming as Additional Insered parties, Landlord, Landlord's preperty management company, and
any mortgagees designated by Landiord, with coverage for premises/operations, personal and
advertising injury, producis/completed operations and contractual lability with single Emits of
Liability of not less than $1,000,600 for bodily injury and property damage per Gorurrence,
$2,000,000 for bodily injury and property damage for General Aggregate, and Fire Legal Liabikity
insurance in amounts sufficient to cover the replacement costs of the Premises and loss of use
thereof,

) Plate Glass Insurance; Tenant shall keep and maintain in force during the Term hereof,
plate glass insurance upon windows and doors in the Premises.

(3 Dram Shop/Liquor Liability Insurance: In the event that at any time during the Term of
the Lease or any extension or renewal thereof, drugs, prescription drugs, beer, wines or other
alcoholic liguors or beverages are sold or given away upon or from the Premises (it being
understcod and agreed, however, the foregoing provision shall not authorize the use of the
Premises for such purposes withont the express written consent of the Landiord being set forth
otherwise in this Lease), Tenant shall, at its sole expense, obtain, maintain, and keep in force,
adequate Dram Shop/Liguer Liability insurance protecting both Tenant and Landlord in
connection therewith with policy as required, from time to time, under the laws of the state in
which the Premises are located and with a minimum coverage of the greater of (2) $1,000,000 per
sceurrence or (b the amount required by the faws of the state where the Premises are focated. In
the event Tenant shall fail to procure such insurance, then sales of the foregoing products shall be
suspended immediately witil such coverage is again in force.

{4} Physical Damage Iusurance including, but not limited to, fire, sprinkier leakage,
vandalism and all other risks of direct physical loss as insured against under special broad form




coverage endorsement for the full replacement cost of all additions, improvements and alterations
to the Premises and providing that Landlord and any other parties designated by Landiord from
time 0 fime gre Joss payess or additiona) sureds as their interests may appear, and covering aif
furniture, wade fixtures, equipment, machinery, movabie partitiots, wall and floor coverings,
inventory, merchandise and ali other items of Tenant’s property on the Premises and any
altgrations to the Premises made by Tenant. Such insurance shall be written on an “alf risks” of
physical loss or damage basis, for the full replacement cost value of the covered frems and in
amounts that meet any coinsurance clause of the policies of insurance and with deductibles no
greater than $16,000. In the event ofa loss, the proceeds of such insurance shall be used for the
repair or replacement of the property insured.

{53 Worker's Compensation Insurance covering ali employess, agests and comtraciors of
Tenant performing work in, on, or with respect (o the Premises, in amonnts not less than those
required by applicable law,

{6) Employers liability insurance covering all empioyees, agents and contractors of Tenant
performing work in, on or with respect to the Premises, in amounts not less than $500,000 for each
accident and $500,000 for diseases. $500,000 for disease — Each Empioyee, and $500,000 for
Disease-Policy Limiz. o

{7} Extra expense and business interruption insurance including loss of rents for periods and
with limits not Iess than twelve (12) months of Minimum Rent and Adjustment Rent, naming
Landlord as oss payes,

(8  Auwtemobile Insurance on a primary and non-contributory basis covering all owned, non-
owned and hired automobiles with limits of iability of not less than $1,000,000 for bodily injury to
any one person, and $1,000,000 for property damage for sach accident,

£ Umbrella or Excess Liability coverage in amounts not less than 35,000,000 in sxcess of the
CGL insurance required in D {1} hereinabove,

(10} Aoy such other rypes, coverages and amounts of insurance {inciuding increases to the
foregoing) as may be required from time 1o time by landlords of real estate properties similar to the
Shopping Center (in size, age, tonant mix, etc.} in the metropolitan area whees the Premises is
focated,

E. REQUIREMENTS OF ALL POLICIES. AH insurance policies required of Tenant in this
Lease shail name as insured both Landlord and Tenant (and upon request, any other party named by
Landlord) and shall contain an express waiver of any right of subrogation ageinst Landlord and other named
insured designated by Landiord. Said policies shall be in Class “A™ companies authorized to write such
coverage in the state in which the Premises are located and shall be acceptable to Landlord and/or its lender
{whick shall be named as an additional insured if requested in writing). Tenant will further deposit the
policy or policies of such insurance or certificates thereof (on Acord forms - the form attached hereto as
Exhibit H and made a part hereof) with Landlord with evidence of payment of premium at all times
commencing with the date Tenant first enters upon the Premises for any purpose.  Each policy shall provide
against cancellation without thirty (30} days prior written notice to the named insureds. The deductibles on
all such insurance will be in amounts acceptable o Landlord, Tenant will pay all deductibie amounts under

8l such insurance poficies.

F. FAILURE TO PROCURE INSURANCE. In the event Tenant shall fail to procure
insurance required under this Article and fail to maintain the same in force continuously during the Term,
Landlord shall be entitled to procure the same and Tenant shall immediately reimburse Landlord for such

premium expense,
G, WAIVER OF SUBROGATION. Withou limiting the generality of any other waivers of

claims contained in this Lease, Landiord and Tenant hereby waive any and all claims and rights of recovery
against the other and their respective officers, directors, employees, agents and representatives for any loss




or damage to their respective properties o interests {including business interruption and rent Joss), to the
extent such loss or damage is insured against, or required to be insured against pursuant to the terms of this
Lease, by Landlord or Tenant (as applicable) pursuant to this Article VIII, regardless of fault or negligence
and regardless of the amount of insurance proceeds actually cotlected or collectible under any msurance
policies in effect, and Landiord and Tenant each represent and warrant t the other that all such policies
permit such walver and consain, and will contain, eaforceable waiver of subrogation endorsements.
Nathing contained herein shall serve as a waiver for any deductibie or seif-insured risk. In addition,
Landiord md Tenant agree that in the event of apy loss or damage w thelr respective properties or interesis
(including business interruptions or loss), the party suffering the Joss shall resort to its sUrance coverage
prior to asserting any claim or demand against the party causing the loss.

g2 INDEMNIFICATION AND WAIVER OF CLAIMS.

A. FNTEMNIFICATION. Subject o Landlord's walver contained in Seotion 8.1C sbove,
Tepant shall indemnify and defend Landlord and hold It barmiess from and zgainst any and all claims,
actions, damages, liability and expense including, without fimitation, court costs and reasonable attorneys’
fees suffered, paid or incurred by Landlord (1) in connection with loss of life, personal injury and/or
damage to or theft or misappropriation or loss of property occurring in or about, or arising from or out of,
the Premises and adjacent sidewalks and loading platforms or areas or occasioned wholly or in part by any
act or omission of Tenant, its agents, contractors, invitees, customers or employees unless such claim,
action, damage, liability or expense is the resuit of the intentional and wiltful misconduct or the gross
negligence of Landlord, or (2} from any breach or default on the part of Tenant in the performance of any
covenant or agreement on the part of Tenant to be performed under this Lease. Subject to the waivers
contained in Section §.10 above and subsection B below, Landlord shall indemnify and defend Tenami and
hold it harmiess from and against any and ail claims, actions, damages, liability and expense inchuding,
without Himitation, court costs and reasonable attorneys” fees suffered, paid or incurred by Tenant (1) in
connection with loss of life, personal injury and/or damage to or theft or misappropriation or loss of
property occurring in or about, or arising from or out of, the Shopping Center (other than the Premises)
caused by the intentional and willfu! misconduct or gross negligence of Landlord, its agents or employees.

B. WAIVER OF CLAIMS. Landiord and Landliord’s agents, erapioyees and contractors
shail not be liable for, and Tenant hersby releases all claims for, damage o injury to person and property or
theft or loss of use of property and Ioss of business sustained by Tenant or any person claiming through
Tenant msuhting from any theft, fire, accident, occurrence, injury or condition in or upon the Premises of
building of which they shali be a part, inciuding, but not limited to, such claims for damage resulting Fom:
() amy defect in or failure of plumbing, heating or air-conditioning equipment, sprinkler, electric wiring or
installation thereof, waier pipes, stairs, railings or walks; {if} any equipment or appurtenances becoming out
of repair; (iif) the bursting, leaking or running of any tank, washstand, water closet, waste pipe, drain,
sprinkler or any other pipe or tark in, upon of about such building or Premises; (iv) the backing up or
overflow of any sewer pipe drain, retention pond, storm water drainage or downspout; (v) the escape of gas,
steam or hot water; (vi) water, snow or ice being upon or coming through the roof or any other place upon
or near such building or Premises or otherwise; (vii) the falling of any fixture, plaster or stucco; {vifi)
broken glass; and (ix) any act or omission of co-tenants or other occupants of said building or of adjoining
or contiguous property or buildings including their empioyees, licensees and invitees. in the event the
Premises or its contents are damaged or destroyed by fire or other insured casualty, the rights, if any, of
cither party hereto against the other with respect to such damage or destruction are waived, and all policies
of fire and/or extended coverage or other insurance covering the Premises or its contents shall contain a
clause or endorsement providing in substance that the insurance shall not be prejudiced if the insureds have
waived the right of recovery from any person or persons prior to the date and time of toss or damage, if any.

ARTICLE IX - LOSS, DESTRUCTION OR
TAKING OF PREMISES OR SHOPPING CENTER

5.1 FIRE OR OTHER CASUALTY. Tenant shall give to Landlord prompt written notice of any
accident. fire or damage occurring on or to the Premises. Thereupon, Landlord’s obligation concerning the

repair or reconstruction of the Premises will be as follows:




A, PARTIAL DESTRUCTION OF PREMISES. if the Premises shail be damaged by the
elements or other casualty or by fire, not due to Tenant's intentional acts or negligence, but are not thereby
rendered untenantable in whole or i part, Landiord shall promptiy after receipt of insurance proceeds cause
such damage to be repaired, and the Rent shall not be sbated. If by reason of any such ocourrence, the
Premises shall be rendersd untenanigble only in part, Landlord shall prompily sfier receipt of insurance
proceeds cause the damage ¢ be repaired and the Rent meanwhile shall be abated proportionately as 1o the
mortion of the Premises and only for the time such Premises are rendered untenantable,

B. SUBSTANTIAL DESTRUCTION OF PREMISES. Ifthe Premises shall be rendered
wholly untenantable by reason of such cccumrence (i, destruction of 25% or more), and Tenant actually
shall not be operating in amy portion of the Premises, then Landlord shall promptly afler veceipt of insurance
proceeds cause such damage to be repaired, and the Rem shall meanwhile be shated in whole, provided,
however, that Landlord shall bave the right, to be exercised by notive in writing deliversd to Tenant within
shety (60} davs from and after said ocewrrence, 1o elect 5ot {0 reconstruct the destroyed Premises, and in
such event this Lease and the tenancy hereby created shall cease as of the date of the said occurrence, the
Rent to be adiusted as of such date. If Landlord shal! not have completed such repairs within one (1) vear
after the occurrence of such fire or other casualty, then Tenant shall have the right to terminate this Lease by
delivering notice thereof to Landlord prior to such completion.

C. DESTRUCTION OF SHOPPING CENTER. If the Shopping Center shall be damaged
by the elements or other casualty or by fire, not due to Tenant's negligence and which damage does nat
render the Premises untenantable in whole or in part, Landlord shall promptly after receipt of insurance
proceeds cause such damage to be repaired and the Rent shall not be abated. If the Shopping Center or any
premuises {other than the Premises) located thereon suffers damape or destruction of a subststial naturs
{i.e., destruction of 10% or more of the Shopping Center), which damage or desiruction does not render the
Premises untenantable in whole or in part, Landlord shall after receipt of insurance proceeds cause such
damuage to be repaired and the Rent shall not be abated; provided, however, that Landlord shall have the
right to be exercised by notice in writing to be delivered o Tenant within sixty (60} days from and after
such ocowrrence io elect not to reconstruct the destroved portion of the Shopping Center, and in such event
thiz Lease and the tenancy hereby created shall cense as of the date of fhe pooomence, the Rent to he
adiusted as of such date.

9.2 CONDEMBATION,

A, AWARD, Huthe (o all or any portion of the Premises is taken by a public or quasi-public
authority under asy statute or by right of eminent domain of any governmental body, whether such foss or
damage resulis from condemnation of part or all of the Premises or any portion of the parking area ot
service enirances and exits, Tenant shall not be enritled to participate or receive any part of the damages or
award except where said award shall provide for moving or other reimbursable expenses for the Tenant
under applicable statute in which event the latter sum shall be received by Tenant, and except that portion of
any award allocated to the taking of Tenant’s trade fixtures, equipment and personal property, or to a loss of
business by Tenant. None of the awards or payments to Landlord shall be subject to any diminution or
apportionment on behalf of Tenant or otherwise.

B, SUBSTANTIAL OR MATERIAL TAKING OF PREMISES. Should any power of
eminent domain be exercised afier Tenant is in possession, such exercise shall not void or impair this Lease
uniess the amount of the Premises 5o taken is such as to substantially and materially impair the usefulness of
the Premises for the purpose for which the same are hereby demised, in which event either party may cancel
this Lease by notice to the other within shety (60) days after possession is taken, and the Rent herein
provided shall abate as of the date possession is taken by the condemning authority.

C. PARTIAL TAKING OF PREMISES. If a portion of the Premises shall be taken as
herein provided for public improvements or otherwise under the exercise of the right of eminent domain and
the Premises shall continue to be reasonably suitable for the use which is herein authorized, then the Rent
herein provided shall be reduced from the date of such taking in direct proportion to the reduction in
usefuiness of the Premises and the Lease shall continue in full force and effect.




D. If & portion of the Shopping Center shall be taken as herein provided for public
improvements or otherwise under the exercise of the right of eminent domain, such exercise shali not void
or impair the Lease uniess the amount of the Shopping Center sc tken, in Landlord’s sole end abeolute
discretion, Is such to substantially or materially impair the usefulness of the Shopping Center, in which
event Landiord may cancel this Lease by notice to Tenant within sixty (60) days after possession is taken,
the Rent o be adjusted as of such date.

ARTICLE X - ASSIGNMENT,
SUBLETTING, MORTGAGING AND SUBORDINATION

161 ASSIGNMENT AND SUBLETTING BY TENANT. Tenant may not and shali not assign this

t sase, in whole or in part, nor sublet all or any part of the Premises, nor license concessions or lease
departments therein, nor pledge or encumber by mortgage or other instnunents any imterest In this Lesse
(each individually and collectively referred w in this Section s & “Transfer”) without first obtaining the
consent of Landiord, which consent Landiord may withhoid in its sole and absolute discretion. This
prohibition includes, without limitation, any subletting or assignment which would otherwise occur by
operation of law, merger, consolidation, reorganization, transfer or other change of Tenant’s corporate,
parmership or proprietary structure. Consent by Landlord to any transfer shall not constitute 2 waiver of the
requirement for such consent to any subsequent Transfer. The acceptance of any Rent by Landlord from
any alleged assignee or subtenant shall not constitute approval of the assignment or sublease of this Lease
by the Landlord, and the consent by Landlord 1o one assignment or subletting of the Premises shall not
constitute a waiver of Landlord’s rights hereunder. Tenant shall pay to Landiord a Transfer Fee of
$2,000.00 for such written consent. In the event of any such assigiment, subletiing, licensing or granting of
a concession mads with the prior written consent of the Landlord as aforesaid, Tenant will nevertheless
remain primarily fiable for the performance of ail the terms, conditions, and covenants of this Lease. Aay
Transfer shall be by agreement in a form and content acceptable to Landlord, and shall specify and recuire
that each Transferee of this Lease by acceptance of any Transfer shall assume, be bound by, and be ;
obligated to perform the terms and conditions of its sublessor and assignor under this Lease. A condition of .03
such Transfer is the agresment of the parties that Landlord shall receive the full and complete Rent payment -
of the Transferse even though such payments may be in excess of the original Rent between Landlord and
Tenant. It is the intent and understanding of the parties to this Lease that Tenani shall not receive any
monemry benefit, in excess of the actual Rent obligation of Tenant, as agreed between the original Tenant o
and Landlord, through a Transfer to a third party. In the event of default of Tenant, Landlord at Landlord’s :
sole option may succeed to the position of Tenant as to any subtenant or licensee of Tenant.

10.2  ASSIGNMENT AND MORTGAGING BY LANDLORD.

A TRANSFER BY LANDLORD, The owner of the Premises shall only remain tiable for
the Landlord's obligations pursuant to the terms and limitations set forth in this Lease during its ownership
of the Premises. So long s all sums held on Tenant's behalf in trust or escrow by Landlord are paid over to
any purchaser of the Premises, Landlord and the owner of the Premises shall be and are hereby relieved of
all covenants and obligations of Landlord hereunder after the date of sale of said Premises, and it shall be
construed without further agreement between the parties that the purchaser has assumed and agreed to carry
out any and ail covenants and obligations of Landiord hereunder from the daie of such sale.

B. SUBORDIMATION. This Lease is subordinate to any and all leases, mortgages or deeds
of trust hereinafter placed upon the Shopping Center, now or in the future, or any part thereof, and to ali
future modifications, consolidations, replacements, extensions and renewals of, and all amendmenis and
supplements to said Jeases, mortgages or deeds of trust. Notwithstanding such subordination, as aforesaid,
this Lease, except as otherwise hereinafler provided including, but not limited to, ap event of defanlt by
Tenant, shall not terminate or be divested by foreclosure or other default proceedings under said leases,
mortgages, deeds of trust, or obligations secured thereby, and Tenant shall attorn to and recognize the
tandiord, morigagee, trustee, beneficlary or the purchaser at the foreciosure sale in the event of such
foreciosure or other default proceeding, as Landlord for the balance of the Term of this Lease, subject to all
of the terms and provisions hereof. The provisions of this paragraph shall be saif-operative, but Tenant
acknowledges and agrees that as 2 maerial consideration inducing Landlord to enter into this Lease, Tenant
shall acknowledge same by executing and delivering to Landlord, on demand at any time or times, any and




! instruments in order {6 subordinate this Lease and Tenant's rights hereunder, as aforesaid.
Notwithstanding the foregoing, any such mortgagee, beneficiary, purchaser or lessor may elect to give the
rights and interests of Tenant under this Lease {excluding rights in and to insurance proceeds and
condemnation awards) priority over the lien of its morigage or desd of trust or the estate of its lease, as the
case may be. In the event of such election and upon the mortgagee, beneficiary or lessor notifying Tenant
of such election, the rights and interests of Tenant shall be deemed superior 1o and to have priority over the
lien of said mortgage or deed of trust or the estate of such lease, as the case may be, whether this Lease is
dated prior to or subsequent o the date of such mortgage, deed of trust or lease. In such event, Tenant shall
evecute and deliver whatever instruments iy be required by such morigagee, beneficiary or lessor o
confirm such superiority on the form customarily used by such party. In the event of any act or gmisston by
Lundlord which would give Tenant the right to damages from Landlord or the right to terminate this Lease,
Tenant will not sue for such damages nor exercise any such right to terminate until (i} it shall have given
wrinen notice of the act or omission to Landlord and to the holder(s) of the indebtednsss or other
obligations secured by any mortgage or deed of wust affecting the Premises or of any ground or underlying
lease, if the name and address of such holder(s} have been fumdsbed to Tenant, and {#f} a reascnable period
of time, in light beth of the time required to effect a remedy and of the impact of the act or omission on
Tenant’s business operations at the Premises, for remedying the act or omission has elapsed following the
giving of the notice (which shall in no event be deemed any less than thirty {30) days}, during which time
Landlord and such holder(s), or either of them, and their agents or employees, will be entitied to enter upon
the Premises and do therein whatever may be necessary to remedy the act or omission.

C. ESTOPPEL AND SUBORDINATION DOCUMENTS. Tenant acknowledges and
agrees that as 2 meterial consideration inducing Landiord to enter into this Lease, Tenant agrees (0 exetune,
acknowledge and deliver any and all documents required to effectuate the provisions of this Section within
seven (7) days after request thereof by Landiord. In the event that upon any sale, assignment, lease,
mortgage or hypothecation of the Premises and/or the land thereunder by Landlord, a statement shall be
required by Tenant, Tenant agrees to deliver and cause Guarantor {0 deliver in recordable form an Estoppel
Certificate (if such be the case) that this Lease and Guaranty, as applicable, is in full force and effect and
there are o defenses or offsets or Landlord defaults thereto, or stating those claimed by Tenant, the dates 1
wihtich Rent or other sums have been paid in advance, and any other such certifications of Lease terms a3
may reasonably be required and such specific subordination agreement on Lenders form 83 may reasongbly
be required by Lender, it being intended that any such statements delivered pursuant 1o this Section may be
relied upon by any prospective purchaser, mortgages, assignee or beneficiary. Tenani hereby grants
Landlard a power of sttorney to executs any document in the name of Tenant o the event Tenant fails to
execute, acknowledge and deliver any docurment required to effectuate the srovisions of this Section within
seven (7} days after request therefor by Landiord.

D. FINANCIAL STATEMENTS AND SALES FIGURES, Tenant acknowledges and agrees
that 2s 2 material consideration inducing Landlord to enter into this Lease, Tenant shall, upon request from
Landlord, provide a copy of Tenant’s latest available financial staternents and year-to-~date sales figures,
certified by Tenant as being true and correct. Tenant agrees fo provide such statements within ten (10) days
of Landlord's reasonable request. In addition, within sixty (60) days after Tenant's year end, and fifteen
(15) days after each calendar quarter, Tepant shall deliver to Landlord monthly sales figures, certified by
Tenant as being true and correct, for the prior year and/or quarter, as the case may be.

E. LENDER APPROVAL. If Landlord deermns it necessary or appropriate it may submit this
Lease to its mortgagee for approval. In such event this Lease and all of Landlord’s covenants and
obligations hereunder are expressly contingent upon a formal, approval by such mortgagee. Landlord shali
inform Tenant not later then ten (10) business days after Landlord’s execution of the Lease whether or not
the mortgagee has approved or disapproved the Lease. If the morigagee disapproves the Lease it shall be
deemed void and of no further force or effect.

BRI X1- DEFAULT AND REMEDIES FOR DEFAUL

1.1 TENANT EVENTS OF DEFAULT. The occurrence of any of the following shall constitute an
event of default by Tenant hereundet:




112

(L The filing of a petition by or against Tenant or any Guarantor for adjudication as a
bankrupt or inselvent, or for its reorganization or for the appointment of a receiver or trustee of
Tenant’s property; an assignment by Tenant for the benefit of creditors or the izking of possession
of the property of Tenant by any governmentai officer or agency pursuant to statuiory authority for
the dissoiution or liguidation of Tenart.

2 Failure of Tenant iv pay when due any installment of Rent hereunder or any other sum
herein required t be paid by Tenant, and the continuance of such nonpayment for five {3) days
after such instaliment is due.

{3 Abandonment vacation or misuse of the Premises by Tenant

{4 Tenant fails to observe or perform any of the covenanis with respect {o & Transier.

% Tenant's fatlure fo perform any other covenant or condition of this Leese within twenty
{20} days after written notice and demand from Landlord.,

REMEDIES OF LANDLORD FOR BEFAULT NANT. Upon the cccurrence of an

event of default, Landlord shall have the right, then or at anytime thereafter, and while such event of default
shall continue, and in addition to and not in lieu of any other remedies, refief or rights available to Landiord
at faw ar equity or contained in this Lease, to do any of the {oliowing:

{1} Landlord by itself or its awthorized agents may cure the default and clurge Tenant for the
costs of such cure, which charge shall be due and payable as Rent under this Lease imimediately
upon written notice to Tenant.

{2) tandlord may enforce every provision of the Lease in accordance with its terms
including, but not limited to enforcement of the payment of Rent provisions by a suit or suits in
squity or at law. In furtherance thereof, Landlord shall have the right to obtain reports on Tenant’s
{and any other party responsible for Tenant’s performance) credit worthiness from the three (3}
major credit reporting agencles or any other credit agency customarily used by Landlord, and
Tenant hereby consents thereto,

(3} iLandlord may (&) exercise its rights a3 secured party under iis security agreement with
Tenant as provided in Section 5.2 above; (b) apply all or part of the Security Deposit o the default
of Tenant; or {¢} exercise is rights under the Guaranty.

{4) Landiord shall have the right to terminate the Tenant’s right of possession of the Premises
without terminating this Lease and, therefore, to reenter the Premises to 2ssume and take
possassion of the whole or any part thereof, and to remove all persons or personal property by
direct or summary action, or in a different type of suit or proceeding, by force or otherwise,
without being deemed liable of trespass or other actionable wrong by reason thereof, and without
being liabie for the damages therefor or in connection therewith, and, after demand wade therefor,
Tenant or anyone in possession claiming under Tenant shall be deemed guilty of uniawful detainer
and subject to such summary judgment or other action as may be provided by law. Additionally,
Landlord may with or without terminating the Lease relet the Premises as the agent for and in the
name of the Tenant, at any rental readily acceptable, applying the proceeds first to reimburse
Landlord for all costs of enforcement of this Lease including attorneys’ fees and court costs, if any,
second, to costs to re-rent the Premises including. but not limited to, tenant improvernent costs and
leasing commissions, third, to reimburse Landlord for Landlord’s entire cost and expense in
preparing the Premises for Tenant’s occupancy, founth, to the payment of such Rent as same comes
due, and, fifth, toward the fulfillment of the other covenants and agreements of Tenant herein
contained. Tenant shall not be smitled to any residual amount remaining after payment of all of
the foregoing sums. Tenant hereby agrees that if Landlord shall recover or take possession of said
Premises as aforesaid, and be unabie to relet and rent the same so as to realize 2 sum equal to the
Minimum Rent and Additional Rent hereby provided, Tenant shall pay to Landlerd any loss or




difference of Minimum Rent and Additional Rent for the remainder of the Term. Landlord may,
but is not required to, assign this Lease to Guarantor, if any, in the name of and on behalf of
Tenant or may enter into & new lease with Guarantor on the same terms as this Lease or upon
different terms. Tenamt ac%mew%edges thar Landiord has been granted Tenant’s power of attomey
coupled with an interest in order to effecmate Landlord’s rights hereunder in the event that "F‘enant
fails or reflses to do so within five {3} days of notice from Landlord,

{53 Landlord, irrespestive of the date on which its right of reeniry shalt have acorued or be
exercised, shall have the right, whether for rent or possession or otherwise, to terminate this Lease
and the tensnicy hereby created. Except to the extent required by applicable law, Landlord is under
10 affirmative duty to maximize the rent collected from any replacement tepant or otherwise
mitigate Landiord’s dmnages and Tenant waives any legal or equitable right or defense that
Eandlord mitigate its dumuges. This tight 16 terminate is exerciseble Dy 2 writien notice o Tenant,
which written notice may be part of @ notive of default previously delivered to Tenant, and, a8
such, may be conditioned upon Tenunt's failure to cure the default and the event of default. The
termination may be made effective as of the event of default, or thereaifter, and, if not otherwise
specified, will be desmed to be effective immediately. Upon such termination, Landlord shall be
entitled to and may take immediate possession of the Premises, any other notice or demand being
hereby waived. Such termination does not, however, release Tenant from liability for Rent then
overdue or remaining under the Lease but shall, if permitted by the laws of the state where the
Premises are located, operate 1o accelerate the entire balance of the Term Rent and additional
charges due over the entire iease Term, which shall become immediately due and payabie by
Tenant, slong with all overdue Rent and charges.

If Landlord terminetes this Lease as provided above, Landiord shall be entitied to recover fram
Tenant all darnages and other sums which Landlord is entitied to recover under any provision of
this Lease or at law or in equity or otherwise, including, but not limited to, ali of the accrued
Minimum Rent and Additional Rent for the period up to and including such Termination Date, as
well as ai] other additionz] sums payable by Tenant or for which Terant is Jiable or in respect of
which Tenant has agreed to indemnify Landlord under any of the provisions of this Lease which
may be then owing and unpaid and all costs and expenses, inciuding without limitation, court costs
&nd reascnable attorneys’ fses incwred by Landlord in the enforcement of its rights and remedies
hereender and, in addition, any darages provable by Landlord as a matter of law including,
without limitation, an amount ecual 1o the then present value (using a discount rate of five peroent
(5%} of the excess of the Mintmumsn Rent and Additional Rent grovided 1o be paid for the
remainder of the Term over the fair market reatal value of the Premises (determined at the date of
tormination of this Lease by Landlord in Landlord’s reasonable discretion) after deduction of all
anticipated expenses of reletting. In the alternative, Landlord shall have the right, at Landlords
option, from time to time, to recover from Tenant, and Tenant shail remain liable for all Minimum
Rent, Additional Rent and other amounts due and owing under this Lease, plus (x) damages equal
ter all other surns which would have accrued under this Lease after the date of termination had it
not been terminated, such damages to be due and payable as such sums would have become due,
less (y) such amounts as Landlord may receive from reletting, if any, after first paying all costs of
such releiting, including, without limitation, brokerage commissions and the costs of reasonable
repairs, alterations, additions and redecorations, and the expenses of re-entry. The net amounts of
rent from anv re-letting collected remaining after such expenses shall operate only as an off-setting
credit against the amount due hersafter with any excess or residue belonging to Landlord soiely.
Should the fair market rental value of the Premises afier deduction of al} anticipated expenses of
reletting exceed the Minimum Rent and Additional Rent provided 1o be paid by Tenant for the
reainder of the Term, Landlord shali not be obligated 1o pay to Tenant any part of such excess or
to credit any part of such excess against any other sums or damages for which Tenant may be liable
to Landiord.

(45438) Tenant shall reimburse and pay to Landlord all costs and expenses of Landlord in
connection with Landlord’s enforcement of its rights and remedies hereunder, including court costs
and reasonabie attorneys® fees all of which shall be deemed Additional Rent,




{45439} Tenant shall reimburse and pay to Landlord all costs and expenses of Landlord in
connection with Landlord’s preparation of the Premises for Tenant's occupancy including, but not
limited to, Landlord’s Work 21l of which shall be deemed Additional Rent.

{45440} Landlord shall have the right to pursue any and ali other rights and remedies available at
law and in equity.

{45441} To the extent required by applicable law, Landlord shall use commercially reasonsble
efforts to mitigate the darnages it suffers as & result of Tenant’s default under this Lease; provided,
bowever, that Tenant agrees that (i) Landlord will have satisfled its obligation to mitigate damages
if Landlord endeavors, in good faith, to re-iease the Premises, (if) Landiord will not be required to
give preference (o the Premises over other vacant space in the Shopping Center or any other
sroperty owned or controlled by Landiord or any =ffiliates teereot, {Hi} Landiord may reiect any
prospesiive mnant who, I Landlord’s reasonable discretion, is disreputable, whose business doss
ot enhance the Shopping Center, whe does net have sufficient business experience, or who lacks
the financial ability to perform the tenant’s obligations under Landlord’s then current form Lease,
(iv) under no circumstances shall Landlord be required or obligated to relet or aftempt to relet the
Premiss for any period of time beyond the then applicable Termination Date, and (v) Landlord
may reject any offer to lease the Premises at a rate which is less than the rate being charged for
comparable space in the Shopping Center or on terms that are lese favorable than those contained
in this Lease or which (in Landlord’s reasonable discretion} is not in the best interests of the
Shiopping Center,

113 NON-WAIVER OF REMEDIES,

A, It is expressly agreed that nefther the 1aking of possession of the Premisés nor the
institution of any proceedings by way of unlawful detainer, ejection, dispossessory, eviction, quiet title, or
otherwise, to secure possession of said Premises, nor the reentry by Landlord with or without the mstitution
of such proceedings, nor the issuance of a writ of possession, nor the rerenting or subletting of said
Premises, shall operate 1o relieve Tenant of its obligations to pay Rent and other amounts due hereunder, or
operate to terminate fhis Lease in whole or in part, nor of itself constitute an exercise of Landlord’s option
to do so, but only by the giving of the wrilten notlee specifically specifying termination shall such
termination be effected.

B. Acts of maimenance or preservaton or efforts to relst the Promises, or the appointment
of a receiver upon the initiation of the Landlord to protect the Landlord’s interest under this Lease, shall not
constituie a termination of the Lease.

c. Waiver by Landlord of any default, breach or failure of Tenant under this Lease shall not
be construed as a waiver of any subsequent or different default, breach or failure. In case of a breach by
Tenant of any of the covenants or undertakings of Tenant, Landlord nevertheless may accept from Tenant
any full or partial payments hereunder without in any way waiving Landlord’s right to exercise the remedies
hereinbefore provided for by reason of any other breach or iapse which was in existence at the time such
payment or payments were accepted by Landlord. Feliowing any default by Tenant, Landlord may apply
any payment o acy Rent then owing, or damages, cost and fees in the manner it chooses in its sole
dizcretion.

o The specific remedies to which Landlord may resort under the tenms of this Lease are
cumulative and are not intended to be exclusive of any other remedies or means of redress to which they
may be lawfully entitled in case of any breach or threatened breach by either of them or of any provisions of
this Lense,

i14 DEFAULTS RY LANDLORD. If Landlord fails to perform any of Landlord’s obligations under
this Lease, which failure continues for more than thirty {30} days after Tenant’s delivery of written notice to
Landlord specifying such failure, or if such failure is of a nature to require more than thirty (30) days for
remedy and continues beyond the time reasonably necessary to cure (and Landiord has not undertaken
procedures o cure the failure within such thirty (30) day period and diligently pursued such efforts to




complete such cure), Tenant may, in addition to any other remedy availzable at law or in equity, afler 2
second written notice to Landiord and Landlord’s failure to cure within ten (10) business days after receipt
of such second written notipe, at its option, incwr any expense necessary o perform the obligation of
Landlord specified o such notice and wvoice Landlord for the cost thereot. In no event shall Tenant
withhold, deduct or offset any expense or claim from the payment of Rent.

izl BROKERS. Tenant warrards thal it has empioyed no broker who has or may have a legitimaie
claim (0 & comumission arising of Tenant’s acceptance of this Lease. Any obligations or potential
obligations for commission to any brokers who have a claim arising out of the actions of Tenant are the sols
obligation of Tenant, Should 2 clanm be made upon Landlord or the Premiises by any brokers who in
Landlord’s disoretion Landlord determines o have legitimate claim for commission arising out of this
transaction, whether such claim is ultimarely upheid or not, Landlord may, but shall not be obligaied 1o,
discharge the cleim either by paying the amount claimed to be due or by any other means. Tenant shali
reimburse and pay to Landlord on demand any amount so paid by Landiord and ali costs and expenses,
inciuding reasonable attorneys’ fees incurred by Landlord in connection therewith, together with interest
thereon at the per annum rate equal to the lesser of eighteen percent (18%) or the maximum rate permitted
by law from the respective date of Landiord’s notice to Tenant of the making of the payment or of the
incurring of the cost and expense, including such attomeys™ fees. Any commission or other compensation
due brokers emploved by Landiord shail be the sole responsibiiity of Landlord.

122 NG PARTHRERSHIP. Notwithstanding any other expross or implied provision of this Lease, it is
understood that Lendiord does not in any way claim 1o be or propose & partership or joint venture with
Tenant in the conduct of Tenant’s business.

12.3 SUCCESSORS AND ASSIGNS. All rights, obligations and Habilities herein given to, or
imposed upon, the respective parties hereto shall extend to and bind the several and respective heirs,
executors, administrators, sucesssors, sublessees and assigns of said parties, subiect o the provisions of
Article X and except to the extent otherwise provided in this Lease, provided, however, that the Hability of
Landlord hereunder and any successor iy interest and title (o the Premises shall be Himited to his or its
interest in the Shoppiag Center, and no other assets of the Landlord other than his or ifs interest in the
Shopping Center shall be affected by reason of any lability which said Landlord or successor in interest
may have under this Lease. I there shall be more than one Tenant, thev shall 2l be bound jointly and
severally by the terms, covenants and agreements herein and the word “Tenant” shall be deemed and wmken
to mean each and every person or party mentioned as a Tenant herein, be the same one or more; and if there
shal be more than one Tenant, any notice required or permitted by the terms of this Lease may be given by
of to any one thereof and ghall have the same force and effect as if given by orto all thereof,

12.4 NOTICES. Wherever in this Lease it shall be required or permitted that notice or demand be
given or served by either party to this Lease to or on the other, such notice or demand shall not be deemed
to have been duly given or served uniess made in writing and either personally delivered or forwarded by
Certified Mail, Return Receipt Requested, postage prepaid, nationally-recognized overnight courier service
or personaj delivery to the address for each party provided in the Abstract of Lease, Such addresses may be
changed from time to time by either party by serving naotices as above provided. While Tenant is in
possession of the Premises, notices to the tenant may also be delivered or forwarded by Certified Mail to the
Premises. Notice shall be deemed given when delivered {or upon refusal of acceptance of delivery), if
given by personal delivery, otherwise one (1) business day foliowing delivery to a nationally-recognized
overnight courier service or three (3) business days following deposit in the United States mail.

105 SCOPE AND INTERPRETATION OF AGREEMENT.

A ENTIRE AGREEMENT. This Lease shall be considered to be the only agreement
between the parties hereto pertaining to the Premises. It is understood that there ars no oral agreements
between the parties hereto affecting this Lease, and this Lease supersedes and cancels any and all previous
negotiations, arrangements, brochures, letters of intent, agreements and understandings, written or oral, if
any, between the parties hereto or displayed by Landlord to Tenant with respect to the subject matter




thereof, and none shall be used to interpret or construe this Lease. All negotiations and oral agreements
acceptable to Landlord and Tenant have been merged into and are included in this Lease.

B. ARTICLE HEADINGS AND CAPTIONS. The headings or captions of Articles in this
Lense are for convenience and reference only and they in no way define, Hmit, or describe the scope or
imtent of this Lease or the provisions of such Articles.

C. GENDER AND INTERPRETATION OF TERMS AND PROVISIONS. As used in this
Lease and whenever required by the context thereof, each number, either singular or plural, shall include all
manmbers, and each gender shall inchude ali genders, Landlord and Tenamt, as used in this Lease, or in any
other instrument referred to in or made a part of this Lease, shail likewise include both singular and ploral &
sorporation, imited Hability company, partership, individual or person acting in any fiduciary capacity a3
sxecutor, administrator, trustes, or in any other representative capaeity. Al eovenants herein contained on
the pert of Tenant shall be joint and several,

D, TIME OF ESSENCE. Time is hereby expressly declared tc be of the essence of this
Lease and of each and every covenant, term, condition and provision hereof.

E. IMPARTIAL CONSTRUCTION. The language in all parts of this Lease shali be in all
cases construed as a whole according to its fair meaning and not strictly for nor against either Landlord or
Tenant.

F. GOVERNING LAW. The laws of the State in which the Premises are located shall
govern the validity and enforceability of this Lease. hurisdiction and venue shall be deemed valid and
appropriate in the county and siate where the Shopping Center is jocated.

G, PARTIAL INVALIDITY. If any term, covenant or condition of this Lease or the
appication thereof to any person or circumstance shall 1o any extent, be invalid or unenforceable, the
remainder of this Lease, or the application of such term, covenant or condition o persons or circumstancss
ether than those as to which it is held invalid or onenforceable shall not be affected thereby and each term,
covenant or condition of this Lease shall be valid and be enforced to the fullest exient permitted by faw.

H. AMENDMENT. Oral agreemens that modify or are in conflict with any of the terms of
this Lesse shall be without force and effect. All amendments must be in writing executed by the parties or
their respective saccessors in interest.

i TERANT S CONFLICTS, Tenant hereby covenants, warrants and represents that by
executing this Lease and by the operation of the Premises under this Lease, it is not violating, has not
violated and will not be violating any restrictive covenant or agreement contained in any other lease or
contract affecting Tenant or any affiliate, associate or any other person or entity with whom or with which
Tenant is related or connected financially or otherwise. Tenant herebv covenants and agrees to indemnify,
defend and save harmiess Landlord, any future owner of the fee or any part thereof, and any morigagee
thersof against and from all liabilities, obligations, damages, penalties, claims, costs and expenses,
including attomeys® fees, paid, suffered or incurred by them or any of them as a resuit of any breach of the
foregoing covenant. Tenant's Hability under this covenant extends to the acts and omissions of any
subtenant, and any agent, servant, employee or licenses of any subtenant of Tenant.

J. LANDLORD, OWNER OR OWNER'S RENEFICIARY OR BENEFICIARIES
THEREQOF. Wherever in this Lease Landlord is granted a right of consent or approval, a right of
ingpection, a right to add improvements to the Shopping Center, a right to designate repairs, maintenance or
improvernents required to be made by Tenant or changes in any plans submitted by Tenant or any other act
which involved the exercise of discretion on the part of the Landlord hereander, such right or exercise of
discretion may be exercised by Landlord, owner or owner’s beneficiary or beneficiaries thereof Any
shligation set forth in this Lease of the Landlord, or any obligarion of Tenant which Landlord is given the
right to perform on Tenant's behalf, shall be conclusively deemed to have been performed by owner’s
beneficiary or beneficiaries thereof. Any obligation of Tenant contained in this Lease to indemnify, defend
or hold Landlord harmless (or Landlord and any other party), or to maintain and pay for insurance for the
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benefit of Landlord (or Landlord and any other party), or to waive any claim against Landlord (or Landlord
and any other party) is hereby extended so that such obligations shall run in favor of Landiord, owner and
ownier's beneficiary or beneficiaries thereof. Wherever in this Lease it is acknowledged or stated that
L.andlord ias made no represeration or warraniiey or profuises with respect (0 any Dhatier, such provisions
shall be deemed to acknowledge or state that neither Landlord nor owner nor owner’s beneficiary or
beneficiaries thereof, nor emplovee of Landlord has made such represeniations or warranties or promises.
All rights to enforce any provision of this Lease on the part of Landiord or any rights to exercise any
remedies of Landlord, sither specifically provided for herein or at law or equity, may be exercised by
Landiord, owner or owner’s beneficiary or beneficiaries thereof, in their own name, alone or in conjunction
with Landlord or any of the foregoing parties.

K. EXECUTION OF LEASE BY LANDLORD. The subsmission of this document for
exanination and negotistion dowes nof constitute an offer 1 leass, or 4 reservation of, or option for, the
Premizes and this document becomes effective and binding only spon the exscution and delivery hersby by
Landiord and Tenant, The execution of this Lease by Tenant shail be deemed an offer by Tenant 1o lease
the Premises from Landliord upon the terms and conditions contained in the Lease, which offer may be
accepted by Landlord only by the execution of this Lease by Landlord.  All negotiations, considerations,
representations and understandings between Landlord and Tenant are incorporated herein and may be -
modified or altered only by agreement in writing between Landlord and Tenant, and no act or omission of o
any employee or agent of Landlord or of Landlord’s broker shall alter, change or modify any ofthe - oy
provisions hereof. P

i JURY WAIVER. LANDLORD AND TENANT WAIVER THEIR RIGHT TD
TRIAL BY JURY IN ANY ACTION, PROCEEDING, OR COUNTERCLAIM BROUGHT BY
EITHER OF THEM AGAINST THE OTHER, OR WITH RESPECT TU ANY ISSUE OR

—

DEFENSE RAISED THEREIN, INCLUDING THE RIGHT TO AND ADVISORY JURY (EXCEPT =
FOR PERSONAL INJURY AND PROPERTY DAMAGE), ON ANY MATTERS WHATSOEVER 5
ARISING OUT OF, OR IN ANY WAY CONNECTED WITH THIS LEASE, THE RELATIONSHIP
OF LANDLOED AND TENANT, TENANT'S USE AND OCCUPANCY OF THE PREMISES
INCLUDING SUMMARY PROCEEDING AND POSSESSION ACTIONS, ANY EMERGENCY
STATUTORY OR OTHER STATUTORY REMEDY.

ML RENTS FROM REAL PROPERTY. Landlord and Tenant hereby agree that it is their
imtent that al! Rent and other chargas payable to the Landlord under this Lease shall gualify as “rents from
real property” within the meaning of Section 856(d) of the Internai Revenue Code, as amended, {the
“Code™} and the Deparimera of the U.S. Treasury Regulations promulgated thereunder (the “Regulations™).
Shouid the Cede or the Regulations, or lnterpretations thereof by the Internal Revenue Service contained in
revenue rulings or other similar public pronouncements, be changed so that any Rent no longer so qualifies
as “rent from real property” for purposes of Section 856(d) of the Code and Regulations, or any successor
provision thereto, then the parties agree to execute such further instrument as may reasonably be required by
the Landlord in order to give effect to the foregoing provisions of this Section.

N. INDEPENDENT COVENANTS. The covenants of Tenant to pay Rent and any and all
other amounts payable by Tenant pursuant to the terms of this Lease are independent covenants, and Tenant
shall not have the right to hold back, offset, or fail to pay any such amounts for default by Landlord or any
other reason whatsoover,

126 RADONGAS. Radon gas is 2 natually occurring radicactive gas that when it has accumulated
i 5 building in sufficient quantities, may present health risks to persons who are exposed to it over time
Additional information regarding radon and radon testing may be obtained from your county public health

it

2.7 ATTORNEYS® . In the case of the Tailure of either party to perform and comply with any
of the covenants and conditions hereof within the time herein specifisd, whether suit be brought or not, the
party so failing to perform and comply hereby agrees to pay to the other party hereto all costs, charges, and
expenses of such collection or other enforcement of rights in any suit or otherwise, including its reasonable
attorneys’ fees. The prevailing party in any litigation arising out of this Lease, including any appeliate




proceedings and bankruptey proceedings, shall be entitled to the award of its reasonable attorneys® fees and
COSts.

12.8 LEASE NOTRECORDABLE.  Under no circumstances shall 1his Lease be recorded and i
Tenarnt records this Lease in violation of the terms hereof, in addition to any other remedy available 10
Landlord upon Tenant's default, Landiord shall have the option o terminate this Lease by recording a
nictice to such effect. If &8 memorandum or shart form of lease is recorded, then, on the terminstion of this
Lease, Tenant shall execute, acknowledge and deliver 1o Landiord an instrement in writing releasing and
quit-claiming o Landiord all right, title and interest of Tenant in and to the Premises and/or the Shopping
Center by reason of this Lease or otherwise.

i2.% ACCORD AND SATISFACTION. Landlord is entitled to accept, receive and cash or deposit
any payment made by Tenant for any reason or purpose, o In any amount whaisoaver and apply the same 41
Landlord’s option fo any obligation of Tenant and the same shail not constitute payment of any amount
owed except that to whick Landiord has applied the same. No endorsement or statement of any check of
ietter of Tenant shall be deemed an accord and satisfaction or otherwise recognized for any purpose
whatsoever. The acceptance of any such check or payment shall be without prejudice to Landlord’s right to
recover any and all amounts owed by Tenant hereunder and Landlord’s right to pursue any other available
remedy and shall not be deemed to constitute a waiver of any of Landlord’s rights hereunder.

12.10  NO WAIVER. No waiver of any provision of this Lease shall be implied by any failure of
Landlord or Tenant to enforce any remedy on account of the violation of such provision, even if such
violation be continged or repeaied subsequently, and no express waiver shall affect any provision other than
the one specified in such waiver and that one only for the time and in the manner specificaily stated. No
receipt of monies by Landlord from Tenant after the termination of this Lease shall in any way alter the
length of the Term or of Tenant's right of possession hereunder or after the giving of any notice shail
reinstate, continue or extend the Term hereof or create a new tenancy or affect any notice given Tenant
prior to the receipt of such monies, it being agreed that after the service of notice or the commencement or &
suit for possession of the Premises or sfter final judgment for possession of the Premises Landiord may
receive and collect any Rent due and the payment of said Rent shall not waive, affect or nullify said notice,
suit or judgment. Acceptance by Landlord of less than the entire amount due and owing by Tenant shall not
constituts a waiver by Landiord of its rights to further collection,

12,81 COUNTERPARTS. This Lease may be executed in two or more counterparts, each of which
shal be deemed an originad, bus all of which fogether shall constitute one and the same insirument.

12,32 EXHIBITS AND SCHEDULES. All exhibits and schedules attached 1o this Lease are hereby
incorporated by reference,
TENANT: LANDLORD:
CIopImetee OCEAN LLC INLAND SOUTHWEST MANAGEMENT,
LLC
d/bfa My Big Fat Greek Restagrant as managing agent for
/ thg Owner of the Shopping Center

L) |

Name: O 2RSS Name: Frgunk NadanLk

w: Y. P, g lin 4

Dated: Ju,nﬂg‘ [ ¥ | Dated: e 124‘( o0+




E 1T A1

SITE PLAN OF SHOPPING CENTER
AND DEPICTION OF LOCATION OF PREMISES

PARCEL NO. It

LOTS 6, 8, 9, AND 10, OF GATEWAY PAVILIONS, ACCORDING THE PLAT OF RECORD IN THE
OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY, ARIZONA, RECORDED IN
BOOK 633 OF MAPS, PAGE 9.

PARCEL NO. Z:

LOT 2A, OF LOT 2, GATEWAY PAVIILIONS, ACCORDING TO THE PLAT OF RECORD IN THE
OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY, ARIZONA, RECORDED IN
BOOK 714 OF MAFS, PAGE 3.

PARCEL NO. 3:

LOT 11A, OF LOT 11, GATEWAY PAVILIONS, ACCORDING TO THE PLAT OF RECORD IN THE
OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY, ARIZONA, RECCRDED IN
BOCK 714 OF MAPS, PAGE 8.

PARCEL NO. 4




NON-EXCLUSIVE APPURTENANT EASEMENTS FOR PARKING, ACCESS, DRAINAGE,
ENCROACHMENTS AND UTILITIES, ALL AS MORE PARTICULARLY SET FORTH IN
CONSTRUCTION, OPERATION AND RECIPROCAL EASEMENT AGREEMENT RECORDED
NOVEMBER 5, 2601 AS 1-1034470 AND RE-RECORDED AS 2002-013742¢ OF OFFICIAL
RECORDS AND FIRST AMENDMENT RECORDED JANUARY &, 2004 AS 2004-130%1 OF
OFFICIAL RECORDSE, '
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EXTENDED TERM:

13 through 18

Monthly Rent
PSE
$14,000.00
$14,420.00
$14,852.60
$15,298.18
$15,757.12
$16.225.84
$16,716.73
$17218.23
$17,734.78
$18,266.82
$18,814.83
$19,379.27

Fair Markst Rental

Amnual Bent

$165,000.00
$173,040.00
$178,231.20
$183,578.13
18008547
$194,758.403
$200,500.77
$206,618.79
521231735
$219.201.87
£225,17T1.92
$232,551.25

Annusl

328.00
$28.84
£29.71
$30.60
§31.51

32.46
£33.43
$34.44
$35.47
$36.53
$37.63
338.76




EXHIBIT C-1
LANDLORD'S WORK

Tenard acoepts the Premises in its cument “as is” condition. Landiord has made no
represeniations or warranties as o the condition of the Premises.

EXHIBITC-2
TENANT'S WORE
All work required to complewe and place the Premises in {inished condition to aliow Tenant to open for
business is to be done by the Tenant, at the Tenant's expense (including all tnpact fees}, and in accordance

with this Exhibit and the Lease to which this Exhibit is attached.

1. Tenant's Work. Includes, but is not limited to, the following:

1.1 A}l plumbing, including waterlines, floor drains and sinks other than plumbing deseribed in s
Exhibit C-1. i

1.2 Al floor finishes and coverings over existing floor. : =
1.3 Painting and decorating. .
1.4 All trade fxtures and furnishings.
1.5 Al tenan signs in sccordance with Bxhibit D. -
1.6 Storefront display platforms or backgrounds.

1.7 Al additions, deletions or modifications to sxisting conditions or to Landlord's work
{proposed or in place) as described in Exhibie C-1.

1.8 Temporary services and facilities during construction shall be the responsibility of the Tenamt
from the date Tenant cormences Tenant's work, including costs or charges for any utility or other
services to the Premises.

1.9 Tenant is responsible for all impact fees associated with the space.

1.10. Iftenant’s use is that of a restaurant, Tenant will install a grease trap prior to opening for
business.

2. Chanpes and Altemations  Landlord reserves the right to require changes in Tenant's work when
nccessary by reason of code requirements, or building facility necessity, or directives of governmental
authorities having jurisdiction over the Premises, or directives of Landlord’s insurance underwriters,

3. General Provisions. Afl work done by Tenant shall be governed in all respects by, and be subiect to, the
following:

3.1 Tenant agrees nat to commence Tenant's work until Tenant has secured Landlord's written
approval of all contractors to be used in performing Tenant's work and of the plans and
specifications required to be submitted by Tenant to Landlord. Landlord agrees to notify Tenant
within a reasonable time in advance of the day when Tenant must commence Tenant's work and
Tenant agrees that Landlord may require Tenant to commence work, subject to such notice 10




commence Tenant's work before Landlord's work has been fully compieted, provided that the
Premises and the building of which the Premises are 4 part are completed to the extent that it is
practical for Tenani to commence Tenant's work. Tenant’s work shall be coordinated with the
work being done by the Landlord andfor other tenants of Landlord 10 such a3 degree that such work
will not interfere with or delay the completion of work by Landlord and/or other tenanis of
Landlord. The technical review of Tenant's plans and specifications for purpose of securing
Landlord's approval, shall be performed by the Landlord's projact architsct on an hourly fee bagls,
plus refmbursable expenses, in accordance with the terms of agreement between the Landlord and
the architecs, and the Tenant shall refmburse the Landlord for al] such fees and expenses.

3.2 Temant's work shall be performed in 2 first-class workmanlike manner and shall be in good and
usable condition at the date of completion theveol. Tenant shall reauire any party performing any
such work to guarantee the same to be free Som any and sl defects In workomanship and marerials
for one {1 vear from the date of completion thersof. Tenant shall also require any such party 1o be
responsible for the replacement or repair without additional charge of anv and all work done or
furnished by or through such part which shall become defective within one (1) vear after
substantial completion of the work. The correction of such work shall include, without charge, all
expenses and damages in connection with such removal, replacement or repair of any part of the P
work which may be damaged or disturbed thereby. All warranties or guarantees as to materials or L
workmanship on or with respect to Tenant's work shall be contained in the contract or subcontract
whiich shall be so written that such guaraniees or warranties shall inure to the benefit of both e
Landlord and Tenant, as their respective interests appear, and can be directly enforced by either.
Tenant covenants and agrees to give Landlord any assignment or other assurances necessary o
offect the same. =

3.3 Landlord shall have the right {but shall not be obligated) o perform by its own contractor or
subcontractor, on behalf of and for the sccownt of Tenant, any of Tenant’s work which Landlord .
determines shouid be so performed. Generally, such work shali be work which affects any i
structural or roofing components, or work of other tenants of, or the general utility systems for, the A
buiiding in which the Premises are located. If Landlord so determines, # shall so nodify Tenant
prior to the commencement of such work. Tenant shail promptly, on demand, retmburse Landiord

for gl costs of planning and performing such work when and as incurred by Landlord, and for all

permits in connection therawith,

3.4 Compliance with Laws: All Tenant's work shall conform to spplicable statates, ordimances,
reguiations, codes and the requizements of Landlord's fire underwriter. Tenant shall obtain snd
convey to Landlord copies of ail permits, certifications and approvals indicating compliance.

3.5 Approvals: No approvals by Landlord shall be deemed valid unless the same shall be in
writing signed by the Landlord.

3.6 Drawing Submittal: The Tenant shall, before it cornmences Tenant's work, furnish Landlord
with one {1} set of reproducible plans and specifications for all its architectural, mechanical and
electrical systems. Such plans shall incinde the date for ali ciectrical and cooiing toads, i form
approved by Landlord.

3.7 Tenant's plans and spacifications shail be prepered by an architect or professional engineer
ticensed in the state where the Premises are located and shall bear the signature and seal thereaf,

EXHIBITD
TGN A FOR SHOPPING CENTER
Basic Criteria Governing Signs:

Tenant signs must be kept clean and in good operating condition. It is recommended that each tenant develop a
maintenance program 1o assure that its sign{s) will always appear inviting to customers and enhance the overall




appearance of the Shopping Center,

i

il

EHR

APPROVALS

s

Each tenant must submit its sign{s} to Landlord for review and approval prior to the Sling of
an application for a sign pormit(s).

F ]

Each tenant shall be responsible for the costs of obteining ail permit{s) for its sign(s}, and for
the costs of manufacturing and mstalling i sign{s).

tad
H

in addition 0 obtaining the approval of Landiord, & tenant mast engure that all of it2 signs ars
in conformance with local sign ordinances and codes.

4. Alf sign vendors and contraciors must be spproved by Landiord, and approved sign veadors
and contractors must submit reguired insurance (o Landlord prior o commencing any sign
waork at the Shopping Center.

MANUFACTURING

i All wiring, transformers, ballasts and other necessary equipment shall be concealed.

i All work shall be done in a workmanlike manner and approved by Landlord,

i The responsible tenant, st that tenant’s sole cost and expense, and to Landlord's satisfaction

and approval, shall repair any damage to the fascia.

4, Upon vacating its leased premises, a tenant shall remove its sign(s) and restore the fascia to its
original condition. This shall be done at the tenant’s sole cost and expense, and to the
satisfaction and approval of Landiord.

ALLOWABLE SIGN LOCATION

i One sign per tenant may be located on the fascia of the Shopping Center.
2. Fascia signs shall be centered with respect to the tenant’s total store frontage.
i The tenant’s entire copy and graphics must be located within the boundaries of the

“designated sign area,” as designated by Landlord,
ALLOWABLE SIGN STYLES
i. Fascia signs shail be individually formed metal channel letters and graphics.

Lefters and graphics must be covered with ecrylic faces.

pa

3. All canopy and graphics shall be internally itluminated with neon.

4, Aluminuim returns or sides of letters and graphics shall be Lacyral 20-313E Duranodic, or
equivalent, with a 4-inch (47} depth. Landiord must approve substitutions.

3. The tepant's copy and graphics shali be mounted entirely oi: & raceway that maiches the color

of the fascia on which it is located. Landlord will specify these colors.

ALLOWABLE SIGN SIZE




The length of a tenant”s sign will be limited to seventy-five percent (73%) of the tenant’s sign
panel,

A tenant shall be allowed up 1o two (2) square feet of sign face for each linear foot of the
weant’s stote frontage, but not to extend higher than the sign panel.

Letter sizes shall be as follow:

{a} for stors fronts up fo thirty feet (30°): capital letters shall be twenty-four inches
{24, and lower case letters shall be eighteen inches (18"}

{by for store fronts manging from thirty feet (30°) up to shity feet (607 capital letters
shail be thirty inches (30°, and lower case lotters shall be twenty-four inches {247,

Vi, GENERAL REQUIREMENTS

i

2

10.

11,

1Z.

No sign shall be placed in other than the “designated sign area,” as designated by Landiord.
No sign perpendicular to the face of any building shal be permitted.

Mo roof-mounted sign of any kind shali be permitted.

No flashing, moving, or audible signs or beacons shall be permitted.

Mo banners or flagpoles shall be permitted.

Trailer signs, portable signs or temporary signs shall not be permitted,

Al wansformers or electrical appurienances shall be used,

Mo sxposed conduil, tubing, neon wbing, conductors, transformers or slectrical sppuntenances
shall be afiowed,

Electrical service 1o ali signs shall be provided from the Tenant's meter, and it shall be the
responsibility of 2ach tenant to hire an electrician approved by Landlord to perform all
required electrical work,

Landlord shall approve design of raceway mounting devices.

4 tenant shall be responsible for repair of any damages to the building caused by the
installation of its sign(s).

Al signs shell be fully lighted and operationa! from a minimum of dusk until 2:00 am.,

Monday through Senday {(seven days & week).
EXHIBITE

GUARANTY

THIS GUARANTY (this “Guaranty”) dated as ofthe  day of , 2007, by lohn
Roumenas, an individual (“Guarantor™), having an address at 9011 North 67 Street, Paradise Valiey, AZ
85286 to Inland Southwest Management, LLC (the “Landliord™), having an address at 2901 Butterfield
Road, Oak Brook, IL 50523,




WITNESSETH:

Contemporaneously herewith, Landlord, as lessor, is entering into a certain lease (the “Lease™) for
real property located in the City of Avondale, County of Maricopa, and State of Arizona, which property is
more particularly described in Exhibit A-2 thereto with JC Dining LLC (*Tenant™), as lessee. Guarantor
will receive a substantial economic benefit from the Lease and is executing this agreement as an inducement
10 Landlord to enter into the Lease, Landlord would not have executed the Lease with Tenant without
Cuarantor exscuting this Guaranty.

NGW THEREFORE, in consideration of the premises, Guarantor agrees a5 follows:

I Cuarantor herehy zbsolutely, unconditionally and wvevocably gusrantees to the Landlord
{#) the fult and punctual performance and observance by Tenant of all of the terms, conditions, covenants
and obligations to be performed and cbserved by Tenant under the Lease and any month-to-rionth 1enancy
created as a result of Tenant holding over after the expiration or termination of the Lease including, without
Tirnitation, the payment as and when due, whether by acceleration or otherwise, of all Minimum Rent and

Additional Rent (both &s defined in the Lease) and any other sums payable by Tenant under the Lease, and

(b) payment of ail Enforcement Costs (as defined in Section 5 below). This is a guaranty of payment and
performance, and not of collection, and Landlord shall not be obligated to enforce or exhaust its remedies
against Tenant before procesding to enforce this Guaranty. Landlord may, at Landlord’s option, join
Guarantor in any action or proceeding commenced by Landlord against Tenant in connection with or based
upon the Lease or any tefm, covenant of condition thereof, and recovery may be had against Guarantor in
such action or proceeding or in any independent action or proceeding agamst Guarantor without Landlord
{i) asserting, prosecuting, or exhausting any remedy or claim against Tenant or (i} commencing any
proceeding to enforce or realize upon any collateral or other security {including, without limitation, any
security deposit or other guarznties} which may be given to secure Tenant's obiigations under the Lease, or
to obiain any judgment, decree or foreciosure sale with respect thereto. Any suit or proceeding brought
against Guaranior to coliect the amount of any deficiency in payments due from Tenant under the Lease for
any month or months shall not prejudice in zny way the rights of Landlord to coflect any such deficiency for
any subsequent month or months m any similar suit or proveeding. Additionally, the maintenance of any
action or proceeding by Landlord to recover amy Sum OF Sumis that may be or become due under the Lease
o to secure the performance of any of the other terms, covenants and conditions of the Lease shall not
prechude Landlord from demanding and receiving the payment of such sums and the performance ol such
other terms, covenants and conditions from Guarantor, o from thereafter instituting and maintaining
subsequent actions or proceedings for any subsequent default or defaults of Tenant under the Lease.
Guarantor does hereby agree that, without affecting the ifability of Guarantor under this Guaranty and
without niotice to Guarantor, Landlord may (i) grant to Tenant additional time for the payment of rent and
any other sums due under the Lease or for the performance of any other terms, covenants and conditions
contained in the Lease, or (ii) avail itself of or exercise any or all of the rights and remedies against Tenant
provided by law, in equity, or by the Lsase, and may proceed either against Tenant alone or jointly against
Tensnt and Guarantor or against Guarantor alone without first proceeding or exhausting any remedy or
claim against Tenant.

2. Guarantor hereby assents to all of the provisions of the Lease and waives demand, protest,
notice of any indulgences or extensions granted to Tenant, any requiremens of diligence or promptuess on
the part of Landiord in the enforvement af the Lease and any notice thereof, and any other notice whereby
1o charge Guarantor. Guarantor shall be furnished with a copy of any notice of or relating to default under
or termination of the Lease which is served upon Tenant.

3 {&) This Guaranty shall be 2 continuing guarantee and the liability of Guarantor
hereunder shati in no way be affected, modified, diminished, impaired or terminated for any reason
whatsoever, including, without limitation, by reason of any of the following, whether or not notice thereof is
given to Guarantor: (i) any one Or more sublettings of all or any portion of the Premises or any one Or more
assignments or other transfers of Tenant’s interest in the Lease, (ii) any consent, approval, waiver or other
action, inaction or omission under or concerning the Lease, (iii) any modifications, renewals, extensions or




amendments of the Lease, {iv) any dealings or transactions or marter or thing occurring between Landlord
and Tenant, (v) any bankruptey, nsclvency, reorganization, arrangement, assignment for the benefit of
creditors, rscelvership or wusteeship affecting Tenant or s successors or assigns, (vi) the release or
discharge of Tenant from the performance or observance of any of the terns, covenants or conditions of
taw, by reason of any of the evenis described o the foregoing clause (v} hereof, or otherwise, {vil) any
change in relationship between Guarantor and Tenant, (viil} the default or failure of Guarantor to perform
any of its obligations set forth in this Guaraniy, (i) any sction which Landiord may take or fail to ke
against Tenant by reason of any waiver of, or failure to enforce, any of the rights or remedies reserved
Landiord in the Lease, or otherwise, {x) any failure or refusal of Landlord to re-let the Premises or any part
or paris thereof in the event that Landlord shail oblain possession of the Premises after Tenant’s insolvency
or default, (I} any fllure to collect rem thereof under any such relenting, {xH) any slterations, repsirs,
reglacements and/or decorstion is the Premises 25 Landlord, in Landlord's sole judgment, congiders
advisable and necsesary for the purpose of re-letting the Premises, and {z8{) any other circumstance or
sondition that may resalt in g discharge, fimitation or reduction of Habllity of a surety or guarantor. Not
later than seven (7) days after the request of Landlord, Guarantor will execute an estoppel cortificate fnz
form requested by Landlord {A} confirming Guarantor’s obligations under this Guaranty, (B)
acknowledging that this Guaranty has not been modified {or, if s¢, identifying all modifications) and is in
full force and effect, and (C} confirming that Guarantor kas no claims or defenses under this Guazanty or
otherwise with respect to the full performance and satisfaction of all of the terms, provisions, agreements
and obligations of this Guaranty. A failure to issue an estoppel certificate in the requested form shall
constitute a defauit by Tenant under the Lease. Such estoppel certificate will be certified to Landlord and
such other parties as ars designated by Landlord.

{4 Guarsntor hereby walves notice of the accepiance of this Guaranty and
presentment snd demand for payvment, notice of nonpayment, notice of dishonor, protest, notice of protest,
nonperformance, nencbservance and any other notice or demand to which Guarantor might otherwise be
entitied. Guarantor hereby waives trial by jury of any and all issues arising in any action or proceeding
between the parties, upon, under or in cormection with this Guaranty or of any of its provisions, directly or
indirectly, or any and al! negotiations in connection therewith., Guarantor’s obligations hereunder shall not
be subject to any reduction, limitation, impairment or termination for any resson, and shall not be subject to,
and Guarantor hereby irrevocably waives, any defense or set-off, counterclaim, recoupment or termination
whatsoever by reason of the invalidity, illegality or unenforceability of any of Tenani’s obligations under
the Lease or of any of Guaranior’s obligations hercunder, or otherwise,

4. The obligations guaranieed by Guaranior pursuan to this Agreement include all terms,
conditions, covenants and obligations to be performed and observed by Tenant during and/or with respect
i the initial Term of the Lease, which is the period beginning on the “*Commencemeni Date” and ending on
the Termination Date as set forth in Section 1.3 of the Abstract of Lease and Section 3.1 of the Lease, the
Extended Term, if any, and any month-to-month tenancy created afier the expiration or termination of the
Lease. This is a continuing guaranty and Guarantor’s obligations hersunder shall survive the expiration of
the initial Term and/or apy expiration or termination of the Lease and shall continue ontil ail obligations of
Guarantor hereunder have been paid and satisfied in full In the event that the Lease is modified, renewed
or extended, or the Premises expanded or contracted, in any respect by agreement between Landlord and
Tenant pursuant to an option granted in the Lease, or in the event that Tenant hoids over beyond the Term
of the Lease, or otherwise, then the obligations hereunder of Guarantor sheil extend to the full and faithful
performance and observance of all of the covenants, terms and conditions of the Lease and of any such
modification, renewal, extension, expansion, contrection and/or hold over. Guarantor shall, from time 1o
time within five {5) days afer the request of Landiord, deiiver to Landlord a notification and reaffirmation
of all of Guarantor’s covenants, labilities and agreements contained in this Guaranty provided the failure of
Guarantor to issue such notification ang reaffirmation to Landlord shall net reduce or eliminate Guarantor’s
obligations hereunder. Guarantor intends that Guarantor shall remain Hable hereunder 28 a principal until
the full, final and unavoidable performance of all of liabilities and obligations hereunder, notwithstanding
any fact, act. event or occurrence which might otherwise operate as a legal or equitable discharge of a surety

or guarantor.

5. In addition to the amounts specified pursuant to Paragraph | hereof, Guarantor shail pay
to Landiord any and all costs incurred by [andlord in enforcing this Guaranty, including court costs and




reasonabie attorneys’ foes and costs {collectively, “Enforcement Costs™).

5. This Agreement shall inure to the benefit of and may be enforced by Lendlord and itz
successors and assigns and any assignee of Landiord’s interest in the Lease {including Landlord’s
mortgagee), and shall be binding upon Guarantor and its successors and asgigns. No assignment by
Guarantor shall affect or reduce its obligations hereunder, and all such obligations shall continue as though
o such assipnment had been made,

(R This Agreement may not be changed or terminated oraily, but oniy by a writien
strument signed by the party against whom snforcement of any change ar termination is sought.

g. Any notice required hereunder 1o be sent to Guarantor shall be sufficiently given by
mailing by certified or registered mail, postage prepaid, addressed as follows:

Johe Roumanas
9611 North 67 Street
Paradise Valley, AZ 85286

9. 1f Landlord shall be obligated by any bankruptcy, insolvency or other legal proceedings to
repay to Guarantor or to Tenant, or to any tustee, receiver or other representative of any of them, any
amoumts previously paid by Guarantor pursuant 10 this Guaranty, this Guaranty shall be deemed remnstated
1o the extent of that repayment made by Landlord 2s though such original amount was never paid. Landiord
shall not be required to litigate or otherwise dispute it obligation 1o make such repayments if, in good fith
and on the advice of counsel, Landiord believes that such obligation exists. Nothing herein contained is
intended or shall be construed to give to Guarantor any right of subrogation under the Lease or any right 1o
participaie in any way therein or in Landlord’s right, title and imterest in the Lease. Notwithstanding any
payments made under this Guaranty, all rights of subrogation and participation are expressly waived and
refeased by Guarantor,

10. No delay on the part of Landlord In exercising any right, power or privilege under this
Guaranty, nor any failure to exercise the same, shall operate as a waiver of, or otherwise affect, any right,
power or privilege of Landiord under this Guaranty, not shall any single or partial exercise thereof preclude )
the further exercise of, or the exercise of any other, right, power or privilege of Landlord under this S
Guayanty.

ii. The validity and enforcement of this Guaranty shail be governed by and construed in
accordance with the internal laws of the State in which the Premises (as defined in the Lease) are locaied
without regard to principles of conflicts of laws, and such laws shall appiy in any action or proceeding
arising out of or nnder this Guaranty,

iz, All remedies afforded to Landiord by reason of this Guaranty are seperate and cumulative
remedies and it is agreed that no one remedy, whether exercised by Landlord or not, shall be deemed to be
exclusion of any other remedy available to Landlord and shall not limit or prejudice any other legal or
equitable remedy which Landlord may have.

13, 1¥ any provision of this Guaranty ot the apptication thereof to any person or circumstonces
shall to any extent be heid void, unenforceable or invalid, then the remainder of this Guaranty or the
application of such provision to persons or circumstances other than those as to which it 35 held void,
unenforceable or invalid, shall not be affected thereby and each provision of this Guaranty shall be valid
and enforceable 1o the fullest extent permitted by law.

id. Guarantor heveby irrevocably:

{a) submits to the jurisdiction of the state courts of the State of IHinels and 1o the
jurisdiction of the United States District Court for the Northern District, Eastern Division, for the purposes
of each and every suit, action or other proceeding arising out of or based upon this Guaranty or the subject
matter hereof brought by landlord, it being expressly understood and agreed that this consent to jurisdiction




shall be self-operative and no further instrument or action, other than service of process in one of the
manners specified in this Guaranty or as otherwise permitted by law, shall be necessary in order to confer
jurisdiction upon Guarantor in any such court; and

{0 waives, and agrees not to assert, by way of motion, as a defense, or otherwise, in
any such suit, action or proceeding brought in any such court, any claim that Guarantor is not subject
personally to the jurisdiction of the above named courts, that Guaranior's property is exempt or immune
fom attachment or execution, that the suit, action or procesding is brought in an inconvenient forum, that
the venue of the suit, action or proceeding is improper ot that this Guaranty or the subject matter hereof mey
not be enforced in or by such court, and firther agrees to waive, to the fullest extent permitted under
applicable law, the benefit of any defense that would hinder, fetter or delay the levy, execution or collection
of any amount to which Landlord or its successors or assigns are entitled pursuant to the {inal judgment of
amy court having jurisdiction; and

{<} consents to service of process by certified or registered mail at Guarantor's
address as st forth herein, or in any other manner permitted by law, service in the foregoing mamner to be
deemed, in every respect, effective service of process upon Guarantor and be taken and held to be valid
personal service upon, and personal delivery to, Guarantor. Guarantor agrees that Guarantor’s submission
to jurisdiction and consent to service of process by mail is made for the express benefit of Landlord.

The headings of sections or paragraphs in this Guaranty are for convenience only and shall not be construed
in any way to limit or define the content, scope or intent of the provisions hereof. As used in this Guaranty,
the singuiar shall inciude the piural, and masculine, feminine and neuter pronowms shall be fully
interchangeable where the context so requires. If this Guaranty is executed by more than one person or
entity, then references to "Guarantor” herein shall be deemed to refer to each such person or entity, and the
liability of each such person or entity shall be joint and several, and the release by Landlord of any of them
shall not release or affect in any manner the obligations of any other of them, and this Guaranty shall not be
revoked, discharged or impaired as to any such persons or entities by reason of the death or incapacity or
insolvency of any other of them. All payments to be made hereunder shall be rmade in currency and coin of
the United States of America which is legal tender for public and private debts at the time of paymenL This
Guaranty constitutes the entire agreement between Guarantor and Landlotd with respect to the subject
matter hereof and supersedes ail prior such agreements and understandings, both writter: and oral. If this
Guaranty is execated in several counterparts, each of those counterparts shall be deerned an original, and all
of them together shall constitute one and the same instrument.

3 i
IN WITNESS WHEREOQF, Guarantor has duly executed this Agreement on this | J{ day of

O , 2007,
0
' \ o .

[ JOHNROUMANAS

L

STATE OF @ XLe0\ %)
3 S8,
COUNTY OF fMNR (Do )

1, the undersigned, a Notary Public, in and for the County and State aforesaid, DO HEREBY CERTIFY, that
JOHN ROUMANAS personally known to me to be the same person whose name is subscribed to the foregoing,
instrument, appeared before me this day in person and acknowledged that he/she signed and defivered the said
instrument as his/her free and valuntary act and deed for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this \\G\\&‘\" day of ﬁ%\"&__, 6 S
My Commission Expires: L%j 27 \‘ W\ Motary Public! W&%&

Natary Public State of Artzon
Maricopa County

Agnane Noyes

My Commissian Expa
(4270011
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Foners! estabhshment;

sivop; | |
Cxodoor siveus, varnival o mmusermens park, of other tatereinment Seility; o
Ouslper meetings, -
Bowling alley;

Priroerily pool or billiard establishment;

Shooting patiary;

Offsrack becting (provided that state sponsored Jottery tickets shall not be prohibited);

. Adult bookstore or facility seiling or displaying or sclling access 1o pornographic books, lierature,
wiebsites or videotapes (frairiols shall be congiderad “sduit™ or "pomogrsphic™ for sach purpose if
the stme sro pot wveilsble for sale or rentel 1o ohildren under 18 yoars old bevause oy caplisitly
doa! with or deplot haman sexumlity), muzsege perinr, steers bath, nude modeling, sstablishmen:
with nuds or semi-nude waiters, wailreascs or aertainers;

12, Any residend{nd use, Jochuding, bt not lim{ted @ Hyving quarters, slesping spartroents o lodging roms; i

14. ‘Thester incloding, bur not limited to, an, x-reted theater;

15, Audijoriton, meeting hall, ballroom, school, edueational Swilities {inciuding, bt not Kraled to, beauty

schools, barber colleges, reading rooms or braricy, oz other place of public assembly;

i6, ﬁmbﬁmmcy,mamm

e heaith clob, exercise or dancs atudic;

1.8 Dmcchaﬂ,

19, Cockisll loungs, ber, disoe o night club;

6. Singo or simiter gemes of chence, but jotery tickets and other hems commonly 30id i resjl

sxtulslishopents sy be sold 29 sy incidents! padt of business;

25, Video gawss or mousenent srogds, except 83 5o incideni! part of another primery business:

72, So called “head shop™ which sefls drog parsphermsling

23, Fkaking or rofier rinc;

24. Car wash, car repair or car remts] spency;

25. Secongd hand more, auction hovsa, or flcs morket, Army/Navy-type stors or govestanental surplus,

26, Non-retal} use {which shall not prohibit in the Shopping Center such ases commonly referred to as

“quasi-retail” or “service reinil” such ay & travel agency, real cstate office, insurance agency,
WOOUneg WIVT, sic, 3¢ loag 23 2ame do not exceed ten percemt {1096) of the Leassble Squsre
Feet of the Shopping Center); or

27, Any uscs which conffict with the usey of existing tenants.

25. TMMMWEmWTaEMMWhWWMWWWW

itrhy consert of Landlord which consent Landlord may deny o its sole discretion,

O e
5
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PN Q.
-

o

dioed's

i Touant shall advise and cause its wendors to deliver sll merchandise before noen on Mondays
through Fridays, not at other times,




=

1.

All deliveries are to be made to designated service or receiving areas and Tenant shall request
delivery ucks to approach their service or receiving areas by designated service routes and drives.

Tractor-trailers which must be unhooked or parked must use steel plates under dolly wheels to
prevent damage to the asphalt paving surface. In addition, wheel blocking must be available for
use. Tractor trailers are to be removed from the loading areas after unloading. No parking or
storing of such traiflers will be permined in the Shopping Center.

Tenant shall not dispose of the following items in sinks or commodes: plastic products {plastic
bags, straws, boxes); sanitary napkins; tea bags; cooking fats, cooking oils; any meat scraps or
cutting residue; petrolewm products {gasoline, naphtha, kerosene, lubricating oiis]; paint products
{thinner, brughes); or any other time which the same are nof designed o recsive.

Temant shall not permit or suffer any adverdsing medium to be placed on exterior walls or
windows, on the sidewalks or on the parking lot areas or light poles. MNo permission, expressed or

* implied, is granted to exhibit or dispiay any banner, pennant, sign and trade or seasonal decoration

of any size, style or material within the Shopping Center, outside the Premises.

Tenant shall not permit or suffer the use of any advertising medjum which can be heard or -
experienced outside of the Premises, including, without limiting the generality of the foregoing, :
flashing lights, searchilights, loud speakers, phonographs, radios, or television. No radio,
television, or other communication antenna equipment of device is 1o be mounied, attached, or
secured o any part of the roof, exterior surface, or anywhere outside the Premises, unless Landlord

has previously given is written consent. :,
Tenant shail not permit or suffer any portion of the Premises to be used for lodging or extended iﬁ
stay purposes. Mﬂ

Tenant shall nod, in or on any part of the Common Area

% Vend, peddle or solicit orders for sale or disribution of any merchandise, device, service,
periodical, book, pamphiet or other martter whatsoever.

b, Exhibit any sign, placard, banmer, notice or other written material, except for activities as
approved in writing by Landiord.

c. Distribute any circular, booklet, handbill, placard or other material, except for activities
as approved in writing by Landiord,

d. Solicit membership in any organization, group or association or contribution for any
purpose,

€. Create a nuisance,

£ Throw, discard or deposit any paper, glass or extraneous matter of any kind exceptin

designated receptacies, or create litter or hazards of any kind.

g. Deface, damage or demolish any sign, light standard or fixture, landscaping materials or
other improvement within the Shopping Center, or the property of customers, business
invitees or employees situated within the Shopping Center.

Tenant shali not locate furnishings or cabinets adjacent to mechanical or electrical access Panels or
over sirconditioning outlets so as to prevent operating personnel from servicing such units as
routing or emergency access may require. Cost of moving such furnishings for Landlord’s access
will be at Tenant’s cost. The lghting and air-conditioning equipment of the Shopping Center will
remain o the exclusive control of the building designated parsonnel.

Tenant shall comply with parking rules and regulations as may be posted and/er distribution from
time to time.

Prior written approval, which shall be at Landlord’s sole discretion, must be ohtained for
installation of window shades, blinds, drapes or any other window treatment of any kind
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whatscever.

Tenant shall keep the Premizes ot 2 temperatore comparible with comforiable ccoupancy during
business hours and at all times sufficiently high to prevent freezing of water in pipes and fixtures.

Tepant shall keep the signs, exterior lights and display window lights of the Premises lighted each
and every day of the Term during the hours designated by Landiord.

Ko animals skall be brought into or kept in or about the Shopplug Center other than a5 headicap
aids,

in the event any violation of any of the sbove rules and regulations continues afer Ave {3) days
following written notice to Tenant of such violation, beginning on such ffth day Tenant shall be in
defanlt of the Lease. In addition to all other remedies of Landlord provided in the Lease for
Tenant’s default, Tenant shall pay liquidated damages of One Hundred Dollars ($100.00) per day
for each day such violation continues.

16: Except as otherwise provided herein, Landlord reserves the right to modify or rescind any of these rules

and regulations and to make such other or firther reasonable rules and regulations as it deems in its
reasonable judgment chall from time to time be necessary or advisable for the operation of the
Shopping Center, which rules and regulations shall be binding upon Tenant upon thelr notification
of said further rules and regulations.




EXHIBIT “H”

Gateway Pavilions
{5033)

Exclusive Use

Tenant

Costco Wholesale Corp. ~ No part of the project may be used for other than retail sales
{except) to the extent permitted pursuant to Section 5.2 (x); provided, however, that
business operations conducted under the “Cosico Wholesale” trade name, or such other
name as is utilized by a majority of the stores in Arizona operated by Costco Wholesale
Corporation or its successor by merger, acquisition or corporate reorganization shall be
deemed to be “retail,” sales; and provided further, however that a theatre or cinema shail
be permitted other than is Himited by Sections 5.2 (bb) and 5.4 below.

() No portion of the Project other than the Costeo Block shall be used or operated as
s wholesale or retail general merchandise facility which has a merchandising
concept based upon a relatively limited number of stock keeping units_in a large
nuraber of product categories substantially similar to the facilities operated under
the trade name “Costco™ or any successor trade name. The foregoing shall not
prohibit (i) the operation of a general merchandise, discount or department store
with a large number of stock-keeping units such as a “Target,” “Kmart,” or “Wal-
Mart” (other than Sam’s Club) store, or (i} the operation of specialty stores witha
large or small rumber of stock-keeping units such as a home improvement center,
linen store, toy store, office supply store, furniture store (including Ikea or KC,
Willey) or the like.

(b} No portion of the Project other than the Harkins Block may be used as a theater,
playhouse, cinema, movie iheater or other form of motion picture presemtation.
The foregoing shall not prohibit screens not to exceed 607 in retail and food
service businesses and shall not apply to Occupants whose primary business is the
sale of retail goods.

(¢) The respective exclusives under Section 5.4 (a} and (b) above shall lapse if after
the initial opening of such exclusive use, such exclusive use ceases more than
twelve (12) mounths plus (i) periods of remodeling, renovation or reconstruction
and (ii) the duration of any event(s) described under Section 1.1.20.

Sportmart - Neither Landlord ner any affiliate of Landlord (i.e., any individual or
entity that controls, is controlled by, or is under common control with Landlord) will
authorize or permit any premises or space in, or portion of, the Shopping Center, or,
from and after the date that landiord or any such affiliate acquires title thereto, any
other property within the Project, other than the Premises, to be used for the retail sale
and/or rental of sporting goods, sports apparel or athletic footwear, provided that such
exclusive will not apply to (i) the incidental sale of sporting goods by an occupant so
long as the retail display space in such occupant’s premises that is used for the display




of such merchandise is of a size not greater than the lesser of five hundred (500)
Leasable Square Feet or ten percent (10%) of such occupant’s total Leasable Square
Feet; or (ii) the incidental sale of sports apparel or athletic footwear by an occupant so
long as the retail display space in such occupant’s premises that is used for the display
of such merchandise is of a size not greater than the lesser of one thousand (1,006}
Leasable Square Feet or ten percent {10%;) of such occupant’s total Leasable Square
Feet; (iii) the operation of a Kohl's, Kmart, Rogs, Marshall’s or similar department
store that does not sell primarily sporting goods, sports apparel or athletic footwear;
or (iv) the sale by one occupant (in addition to Tenant) of billiard and pool tables and
related equipment. As used berein, “athletic footwear” means footwear associated
with sports and sport purposes {Including, without limitation, running, jogging and
aerobic activityl.

Port of Subs ~ Landlord shall not execute and deliver any lease for space in the part
of the Center designated Shop2, Shop 3, Shop 4, Pad A, Pad B, Pad C. Pad D and Pad
K [As shown on Exhibit B (Site Pian)] (collectively, the “Exclusive Area™) pursuant
to which Landiord authorizes the use of the premises demised by said lease primarily
for: the retail sale of submarine sandwiches (Exclusive Use™).

Notwithstanding any provision of this lease 1o the contrary, the Exclusive Use
shall not restrict, in any manner whatsoever, the incidenta! use of any portion of the
Exclusive Area for the conduct of business in conflict with the Exclusive Use. The
Exclusive Use shall not apply to any portion of the Exclusive Area in excess of 5,000
square feet of foor area leased 1o, or cccupied or owned by, a single person or entity.

Kyoto Bowl Restaurant — Landlord shail not execute and deliver any lease for space
in the part of the Center designated Shop 2, Shop 3, {As shown on Exhibit A(Site
Plan)] {collectively, the “Exclusive Ares™) pursuant to which Landlord authorizes the
use of the premises demised by said lease primarily for: the retail sale of prepared
Japanese, Thai or Chinese food (collectively, “Exclusive Use™).

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, in any manner whatsoever, the use of any portion of the Exclusive Area
for the conduct of the business in conflict with the Exclusive Use, not exceeding 10%
of such portion’s gross sales during any calendar year.

Studio 101, Inc. — Landlord shall not execute and deliver any lease for space in the
Center pursuant to which Landlord authorizes the use of the premises demised by said

bEAY

lease primarily for: the retaii operation of a photography studio (“Exclusive Use”).

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, in any manner whatsoever, the incidental use of any portion of the Center
for the conduct of the business in conflict with the Exclusive Use,

Liberty Fitness - Landlord shall not execute and deliver any lease for space in the
Center pursuant to which Landlord authorizes the use of the premises demised by said
Iease primarily for: the retail operation of a women’s fitness studio (“Exciusive Use™).

.....




Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, in any manner whatsosver, the incidental use of anv portion of the Cener
for the conduct of the business in conflict with the Exclusive Use,

Help-U.-Sell West Valley Specialises, LLC
No Exclusive

Johnny Rockets - Landlord shall not execute and deliver any lease for space in the
Center pursusnt to which Landiord authorizes the use of the premises demised by said
lease primarily for: the retail sale of cooked hamburgers (“Exclusive Use™}.

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, in any manner whatsoever, the incidental use of any portion of the Center
for the conduct of the business in conflict with the Exclusive Use.

Native New Yorker - Landlord shall not execute and deliver any lease for space in the
Center pursuant to which Landlord authorizes the use of the premises demised by said
lease primarily for: the retall operation of sports-themed restaurant which inchudes
multiple television sets with multiple channels tuned to sporting events, with
decorations consisting primarily of sports memorabilia, which serves beer, wine and
liquor for on-Premises consumption only, and which serves food primarily prepared
on the Premises {collectively, the “Sports Bar Exclusive™), and (b) specializing in the
sale of prepared chicien wings (the “Chicken Wing Exclusive”™) (the Sports Bar
Exclusive and the Chicken wing Exclusive are, collectively, the “Exclusive Use™),

Notwithstanding any provision of this Lease to the contrary, only with respect to the
Chicken Wing Exclusive, the Exclusive Use shall not restrict, in any manner
whatsoever, the incidental use of any portion of the Center for the condict of the
business in conflict with Chicken Wing Exclusive, as long as such incidental use dees
not exceed 10% of any occupant’s gross sales during any 12-month period.

LA Nails - Landlord shall not execute and deliver any lease for space in the Center
pursuant to which Landlord authorizes the use of the premises demised by said lease
primarily for: a nail salon (“Exclusive Use™).

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shal!
not restrict, in any manner whatsoever, the incidental use of any portion of the Center
for the conduct of the business in conflict with the Exclusive Use,

Sunny Smile Dental - Landiord shall not execute and deliver any lease for space in
the Center pursuant to which Landlord authorizes the use of the premises demised by
said lease primarily for: the retail providing of general dental services {“Exclusive

Use™.

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, in any manner whatsoever, the incidental use of any portion of the Center




for the conduct of the business in conflict with the Exclusive Use,

Lold Stone Creamery - Landlord shall not execute and deliver any lease for space in
the Center pursuant to which Landlerd authorizes the use of the premises demised by
said lease primarily for: the retail sale of ice cream (“Exclusive Use™).

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, in any manner whatsoever, the incidental use of any portion of the Center,
of ice cream, where such sale of ice cream constitutes less than 50% of such
occupant’s gross sales during any calendar vear.

Mor Furniture fer Less - Landlord shall not execute and deliver any lease for space
m the Shopping Center | pursuant to which Landlord authorizes the use of the premises
demised by said lease primarily for: the retail sale of discount furniture (“Exclusive
Use™).

Notwithstanding any provision of this Lease to the contrary, the Exclusive Use shall
not restrict, i any manner whatsoever, the incidental use of any portion of the Center,
for the conduct of the business in conflict with the Exciusive Use.

Circuit City — No other tenant or occupant of the Shopping Center shall be entitled 1o
sell or rent {or rent to own} any of the “Products™ [As defined below], subject only to
rights granted any such tenants under leases in existence as of the date of the Lease,
The Incidental Sale {as heremnafter defined) of the Products in connection with the
overall business of another occuparnt or tenant shall pot be deemed a violation of the
preceding sentence. As used herein, “Incidental Sale™ shall mean the iesser of (i) three
hundred (300) square feet, or (ii) ten percent (10%}) of such occupant’s or tenant’s
display area.

Definition of the “Products” —~ The sale of consumer, office and automotive electronic
products (which include, but shall not be limited to, televisions, stereos, speakers,
video and audio recorders and players and carneras), computer hardware and software
and related software services, including internet access services, entertainment
scftware and entertainment media (which include, but shall not be limited to, records,
game cartridges, video tapes, cassettes, compact discs, DVD’s and DVD equipment),
cellular and wireless telephones and telecommunication devices, and related goods
and the sale and installation of motor vehicle audio, stereo and telephone systems and
technologica! evolutions of the foregoing {all 9*' such items are collectively referred o
as the “Products™)

Baja Fresh — From and after the Effective Date, provided that Tenant is “primarily
selling” Mexican food from the Premises Landlord shall not execute and deliver any
lease for space in the part of the Center or pemit any tenant in the Center shown as
hatched on Exhibit A [Site Plan], Sheet No. 1, hereto ("exclusive Area”) pursuant to
which Landlord authorizes the use of the premises demised by said lease primarily
for: the retail sale of Mexican food as would be typically sold under the trade name

Baja Fresh Mexican Grill (“Exclusive Use™). “Primarily selling” Mexican food from




the Premises shall mean at least seventy percent (70%) of tepant’s gross sales are
from Mexican Food.

Further notwithstanding anything in this Lease to the contrary, the Exclusive Use
shall not apply; (i) to any portion of the Exclusive Area not owned, or the use of
which is not comtrolled, by landlord as of the date of the Lease, (ii) to any portion of
the Exclusive Area in excess of five thousand (5,000) square feet of floor area leased
to, or occupied or owned by, a single person or entity, (ili) to any part of the Center
outside of the Exclusive Area, {iv) 10 any leases in existence as of the Effective Date,
and any amendments, extensions, renewals, subleases and assignments thereof to the
extent that it Landlord were to withhold its consent for such cocupant to sell any of
the items included in the Exclusive Use, such withholding would cause Landlord to
be in default of such lease.

Bed Bath & Beyond -Landlord shall not lease, rent or occupy or permit any other
premises in the Shopping center or on any Related Land (defined in Subsection 13.1.2
above) (except to the extent otherwise permitted under any lease for space on the Related
Yand as of the date the Other Tract became Related Land hereunder) to be occupied,
whether by a tenant, sublessee, assignee, licensee or other occupant or itself, for the sale,
rental or distribution, either singly or in any combination, of items contained in any of the
following respective categories of merchandise: {a} linens and domestics; (b) bathroom
items (excluding plumbing hardware}; (¢) housewares (including, but not limited to,
kitchen utensils, kitchen appliances and kitchen “gadgets,” cleaning appliances and
supplies, cookware, bakeware, dishes and china, glassware, garbage pails, ironing boards
and other laundry items, mops and brooms, candles and candle holders, ready-to-
assemble furniture and artificial flowers but excluding any furniture, and major
appliances or “white goods™); (d) frames and wall art {provided that (i) a custom framing
store comprising not more than 2,500 square feet of Floor Area shall be permitted, and
{ii} a fine art gallery shall not be preciuded); (¢) window treatments {provided thal a
custom blind store that does not sell window treatments comprising no more than 3,000
square feet of Floor Area shall be permitted); and/or (f) closet, shelving and storage iterns
(which items, cither singly or in any combination, are hereinafier referred to as the
“Exclusive Items™). Notwithstanding the foregoing, any tenant, occupant or subtenant in
the Shopping Center or the Related Land shall have the right to utilize its respective
premises for the sale, rental and/or distribution of Exclusive [tems within an aggregate
area (which shali include an allocable portion of the aisle space adjacent to such sales,
rental and/or distribution area) not to exceed (x) for premises comprising less than five
thousand {3,000) square feet, seven and one-half percent of the Floor Area of such
tenant’s or subtenant’s premises, or (y) for premises comprising five thousand (3,000}
square feet of Floor Area or more, the lesser of (x) five (5%) percent of the Floor Arez of
such tenant’s, occupant’s or subtenant’s premises, of (y) two thousand (2,000) square
feet of Floor Area within such tenant’s occupant’s or subtenant’s premises. For example
only, a tenant occupying premises containing  total of five thousand (5,000) square feet
of Floor Area could sell Exclusive Items (either singly or in any combination) so long as
the aggregate area within its entire demised premises in which any and all Exclusive
Ttemns are sold shall not exceed two hundred fifty (250) square feet. This Section 13.2.1
shall not apply to the sale, rental or distribution of the Exclusive Items on Related Land




owned or controlled by a person or entity which: (i) was previously, but is no longer, the
Landlord hereunder, or (ii) already owned or controlled such Related Land at the time it
hecame Landlord hereunder (excluding, however, the Landlord originally named herein
and its affiliates, excluding any Mortgagee of Landlord’s interest in the Shopping Center.

13.2.2 The restrictions set forth in Subsection 13.2.1 above shall not apply to (i) a fuil-
line national or regional department store [for example, Wal-Mart, Macy’s, or Target],
(ii) a full-line national or regional discount club {for example, Costco, BJ's Wholesale
Club, or Sam’s Club], (iii) a full-line national or regional home improvement cernter ffor
example Home Depot or Lowe's}, commonly located in shopping centers in the siate in
which the Shopping Center is located similar to the Shopping Center, cach cecupying at
least 80,000 square fest of Floor Ares within the Shopping Center, as such stores are
currently operated (as of the Effective Date}, or (iv} 1o any building on the Other Tracts,
unless such Other Tract or Tracts become Related Land for the purposes of this Article 13
as set forth above. Tenant hereby agrees at the request of Landlord to enter into Tenant’s
standard letter agreement modifying the restrictions set forth in Subsection 13.2.1 hereof
with Borders, Micheals Stores, JeAnn Fabrics, TJ Maxx and Marshalls (but not Mega
Marshalls, Homegoods, or Maxx & More), and one of either Pier 1 or Cost Plusin the
forms attached hereto as Exhibit P

Carrabba’s Italian Grill - LANDLORD agrees that it shall not operate or permit the
operation of any “alian” restaurants in the Developer Rlock. An “Italian” Restaurant
shall mean any restaurant where Italien food collectively constitutes twenty-five percent
{25%) or more of its entrée items or twenty five percent (25% or more of its entrée sales
computed on a dollar basis. In the event TENANT is no longer operating as Carrabba’s
Halian Grill, LANDLORD agrees that, on the Developer Block, it shall not operate or
permit the operation of any resiaurant form which duplicates the primary featured food
concept of the restaurant then being operated on the Premises, except for ocoupants which
have the right, as of the Effective Date, to use their premises, or change the use of the
Premises, to such concept. LANDLORD agrees and represents {0 TENANT that all
tenants of the Developer Block shall be bound by the terms of this Section.

MecDonald’s ~ Landlord covenants and agrees that the property described on Exhibit D
[Site Plan] now owned, leased or controlled, directly or indirectly, by Landlord or, if
Landlord is a corporation, any subsidiary of Landlord, (whether or not such other property
is subsequently voluntarily conveyed by Landlord) shall not, during the term of this Lease
and any extensions, be leased, used or ocoupied as a restaurant or food service
establishrrent. The term “restaurant or food service establishment” for the parposes of
this restriction, shall mean any type of food service establishrment that contains a drive-
thru service window and that sells hamburgers; provided, however the incidental sale of
hamburgers to the main menu items shall be nermitted. In addition, and not by way of
example, the foliowing restaurants, with a drive-thru, operating under the listed trade
names, or operating under any successor trade names, are prohibited within the areas, and
for the time period specified in this Article; Burger Chef, Burger King, Carl’s Jr., Fat
Burger, In and Out Burgers, Jack-in-the-Box, Rally’s, Sonic, Wendy’s and White Castle.




Vitamin Shoppe Industries - Landlord shall not execute and deliver any lease for space
in the Landlord’s Parcel or Affiliated Land (defined below) pursuant te which Landlord
authorizes the use of any premises in Landlord’s Parcel or on such Affiliated Land, as
applicable, primarily for the sale, either singly or in any combination, of vitamins, mineral
supplernents, nutritional products and herbs (“Exclusive Use™). As used in this Section
10.8, the term “Affiliated Land” means any land contiguous or immediately adjacent to
the Center now or in the future owned by Gateway Pavilions, L.L.C. (or its corporate
successor) acquires such land.

Notwithstanding any provision of this Lease 1 the contrary, any tenant or occupant of
Landlord’s Parcel shall be pesmitted 1o use up to ten percent (10%; of iis pramises (ot to
exceed five bundred (500) square feet of Floor Area for the sale of the Exclusive Items,
which Floor Area shall include an allocable portion of the aisle space adjacent to such
sales area.

Saba’s Western Wear — Use of premises: The Premises shall be used only for the retail
sale of western wear, western accessories, work wear, western gifts and western
furnishing (but not furniture) and for no other use or pwrpose. (Article 10)

{t) (i) Landlord shall not execute and deliver any lease for space in the Center pursuant to
which Landlord authorizes the use of the premises demised by said lease primarily for:
western apparel and western merchandise (“Exclusive Use™.)

VoiceStream PCS I — Landlord shall not execute and deliver any lease for space in the
part of the Shopping Center shown as hatched on Exhibit A {Site Plan] ~ the “Exclusive
Area” — pursuant to which Landlord authorizes the use of the premises demised by said
lease primarily for: the retail sale of wireless telephones and services {“Exclusive Use™),
Additionally, Landlord will use its best efforts to prohibit all tenants in the Center under
10,000 square feet from selling VoiceStream cellular service.

Great Clips. - Landlord shall not execute and deliver any lease for space in the Center
pursuant to which Landlord authorizes the use of the premises demised by said lease
primarily for: the retail operation of a family, no-appointment, hair-cutting business
{*“Exclusive Use”).

Gamestop, Inc - Landlord shall not execute and deliver any lease for space in the
Shopping Center pursuant to which Landlord authorizes the use of the premises demised
by said lease primarily for: the retail sale of entertainment software, video sofiware and
video game cartridges (“Exclusive Use™).

The UPS Store - Landlord shall not execute and deliver any lease for space in the part of
the Center designated Shop 5, Shop 6 and Shop 7 {collectively, the Exclusive Area™[As
shown on Exhibit A (Site Plan)] pursuant to which Landlord authorizes the use of the
premises demised by said iease primarily for; the retail offering of postal services,
including mail box services, packaging services and shipping services, and retail sales of
related products; office supplies, fax, e-mail and Internet services; fingerprinting services;
printing and laminating services; and photocopying services (“Exclusive Use”). In




addition, Kinkos, or any other name derivative of Kinkos or FedEx (including drop
boxes) shall not be allowed in the Exclusive Area.

Starbucks — Landlord shall not lease to or knowingly permit any other person or entity in
the Shopping Center {except Tenant) occupying less than ten thousand (16,0007 square
feet of the Shopping Center the right o sell the items listed in (i), (iD) or (fiDbelow.

(i) freshly ground or whole coffee beans;

(ii) espresso, espresso-based coffee drinks or coffee-based drinks;

(i} gourmet, brand-identified brewed coffee (such as Coffee Bean, Peets, Diednich
Coffee); provided, that the sales of ftems listed in this itemn (ii) by any
secupation of the Shopping Center are not subject to Tenant’s exclusive as
long as the sale of such items dees rot excesd ten percent (10%) of such
occupant’s gross sales.

This restriction shall also apply to kiosks and carts. Notwithstanding anything to the
contrary contained herein, full service, sit-down restaurants that serve a complete dinner
menu may sell brewed coffee or hot espresso drinks for on-premises consumption only
and shall not be subject to the above sales percentage restrictions. Notwithstanding the
foregoing, other tenants in the Shopping Center may sell non-gourmet, non~brand
identified brewed coffee. Notwithstanding the foregoing, the exclusive restrictions set
forth herein shall not apply to any occupant of Major “A” through Major “F” as shown on
the Site Plan [Exhibit B].

In addition, the exclusive right set forth in Section 5.4 shall not prohibit the sale of (i)
whole coffee beans, (i) espresso or espresso-based coffee drinks or (iiij coffee-based
drinks provided items (i) through (jii) are made from private iabel proprietary coffee
heans, and are sold on a purely incidental basis (i.¢., the sale of whole beans, espresso or
espresso-based coffee drinks or coffee-based drinks does not equal more than five percant
(5% of gross sales during any calendar year and such products do not comprise more
than five percent {5%) of the premises area) by Krispy Kreme Doughnut Corporation, a
North Carolina corporation, its affiliates and/or franchisees and Hcensees.

Gear 2 — {a.k.a. Quizno’s) - Landiord shall not execute and deliver any lease for space in
the part if the Center designated Shop 5, Shop 6 and Shop 7 and Pad E (collectively, the
Exclusive Area”) pursuant to which Landlord authorizes the use of the premises demised
by said lease primarily for: the retail sale of submarine sandwiches {“Exclusive Use™).

Tan Frenzee - Landiord shall not execute and deliver any lease for space in the part if the
Center pursuant 1o which Landiord authorizes the use of the premises demised by said
lease primarily for: the retail operation of a tanning salon (“Exclusive Use”).

Panda Express - Landlord shall not execute and deliver any lease for space in the part if
the Center pursuant to which Landliord authorizes the use of the premises demised by said
lease primarily for: a quick-serve restaurant which sells Asian food or uses 2 wok
(“Exclusive Use™), For purposes hereof, (a) the term “Asian food” includes those foods
that are Chinese, Japanese, Vietnamese, Thai, Mongolian, Hawaiian, Cajun or Korean




cuisine; (b) primary use shall mean ten percent (10% of the gross sales or menu items of
such business, and (¢} quick-serve shall mean a restaurant that does not have
waiters/waitresses that both take orders tableside and deliver food tableside.

Euagle Flgoring, - Landlord shall not execute and deliver any lease for space in the Center
pursuzat to which Landlord authorizes the use of the premises dernised by said lease
primarily for: the retail sale of flooring (“Exclusive Use™).

Martress Qutlei - Landlord shall not execute and deliver any lease for space in the Center
pursuant to which Landlord authorizes the use of the premises demised by said iease
primarily for: the retail sale of matiresses {“Exclusive Use™}.

Peter Piper Pizza - Landiord shall not execute and deliver any lease for space inthe
Center, nor consent to a change in the permitted use defined in any lease for space in the
Center executed and delivered by Landlord prior to the Effective Date (provided
Landlord’s withholding of such consent would not be a default under such lease),
pursuant to which Landlord authorizes (a) the use of the premises demised by said lease
primarily for: the retail sale of cooked pizza, or (0} the operation of more than ten video
or arcade-type games in the premises demised by said lease {collectively, “Exclusive
Use™

Petco — Landlord covenants and agrees that during the term of this Lease, Tenant shall
have the exclusive right to sell pet food, pet supplies, live animals, pet grooming, pet
training, and veterinary services in the Shopping Center. Landlord agrees not 1o sell to,
lease to, nor approve any sublease or assignment of lease, or change in use, unless
prevented by the terms of any lease then currently in force and effect, for any competing
tenant, sub-tenant, assignee or user except for the incidental sale of such items or
services. Incidental Sales shall mean the sale or display of such items or seyvices not as
the primary use of the competing tenant and taking up no more than five hundred (500}
square feet of the floor area in such premises.

Borders- Landlord will not lease, rent or occupy, or permit any premises in the Shopping
Center or any property contiguous with or adjacent to the Shopping Center that is owned
or leased by Landlord to be used or oceupied for the sale of (A) bocks, (B) periodicals,
(C) video products, or (D) music products (pre-recorded music media such as CD’s,
tapes, and records, and related accessories){in any current or future format of such
enumerated items) unless that subject matter of such items is directly related and anciliary
to the primary use of such other tenant’s premises (¢.g.. a computer store which sells
books or periodicals dealing with computer products), and not more than the lesser of (1)
200 square feet of surface display area, or (2) five percent (5% of the total gross leasable
area of such tenant’s premises is devoted to the retail display of such related items (the

“Merchandise Exclusive™).

{ The Merchandise Exciusive shail not be binding or enforceable by Tenant
with respect to Costco or its assignees or sublessees.

(iiy  The Merchandise Exclusive shall not be binding or enforceable by Tenant




with respect to Harkins or its assignees or sublessees.

(ili}  The Merchandise Exciusive shail not rastrict the incidental sale of books,
pericdicals, music products or video products within premisas primanty used for
operation of a supermarket, grocery store, drugstore or pharmacy, or a national
department store such as Kohl's or Target

(iv)  As between Tenant Circuit City, the Merchandise Exciusive will be
modified as set forth in the ietter agreement attached to this Lease as Exhibit N,
as such lefter may hereafter be modified.

{v3 As betwsen Tenant and Bed Bath & Beyond, the Merchandise Exclusive
will be modified as set forth in the lefter agreement aitached to this Lease as
Exhibit O, as such letier may hereafier be modified.

(vi)  As between Tenantand TJX Comparies {on behalf of Marshalls and TJ
Maxx), the Merchandise Exclusive will be modified as set forth in the letter
agreement aftached to this Lease as Exhibit P, as such lefter may hereafter be
modified. :

(vii) The Merchandise Exclusive shall not restrict the incidental sale of books,
periodicals or music products by 2 Starbucks tocsted within the Shopping Center ,
so iong as the guantity and merchandise mix of such items is substantially similar
to that carried in the majority of other Starbucks stores in the metropolitan L
Phoenix area.

[f Tenant ceases to use the demised premises for any specific use encompassed by the
Merchandise Exclusive, and if such cessation continues uninterrupted for a period of
twelve (12) consecutive months (excluding any period in which the demised premises or w
any portion thereof are not open to the public due to repair or restoration following .
casualty or condernnation, remodeling, Force Majeure or other reason beyond Tenant’s o
reasonable control), then, at the end of such tweive (12) month period, the Merchandise
Exclusive Shall be deemed to have been modified by the deletion of such specific use

(e.g., if Tenant does not sell music products for a twelve {12) month period, then the
Merchandise Exclusive shall not include an exclusive right to sell music products, but the
Merchandise Exclusive shall continue to include the exclusive right to sell books and

periodicals).

Marshall’s-(B) Subject to the provisions of Section 4(C) below, Landlord agrees that,
during the term of this lease, no other premises in the Developer Block shall at any time
contain more than fifieen thousand {15,000) square feet of floor area therein used or
cecupied for, or devoted to, the sale or display of brand-name off-price apparel, including
in the computation of such floor area one-half (1/2} of all floor area in any aisles,
corridors or similar spaces adjacent to or abutting any racks, gondolas, sheives, cabinets,
counters or other fixtures or equipment containing or used for the sale or display of soft
goods. For purposes hereof, the sale or dispiay of “brand-name off-price apparel” shall
mean the sale of brand-name apparel on an every day basis at prices reduced from those
charged by typical apparel retailers, but does not include appare] sales events by a typical
apparel retailer at prices discounted from that retailer’s ever day prices. Notwithstanding
the foregoing, the provisions of this Paragraph 4(B) shall not apply to a store, such as
Gart Sports, Sportmart or Oshman’s which primarily sells sporting geods, sports apparel




or athletic footwear.

Jamba Juice - Landiord agrees that during the term of the Lease or any extension thereof,
Tenant shall have the exclusive right to operate within the Shopping Center a business
with a primary use that is the retail sales of juices, blended juice based drinks and juice
related equipment and supplies (collectively, the “Exclusive Uses™).

Krispy Kreme

2844 NOIMPLICATION OF EXCLUSIVE USE Nothing contained in tis Lease shall
be deemed to give Tenant an express of implied exciusive right to operate any particular type of
business in the Canter,

Red Robin

28 14 NO IMPLICATION OF EXCLUSIVE USE. Nothing contained in this Lease shall
be deemed to give Tenant an express or implied exclusive right to operate any particular type of
business in the Center.

Peter Piper Pizzu

108  Exclusive.

1. From and afier the Effective Date, Landlord shall not execute and deliver any
jease for space in the Center, nor consent to a change in the permitted use defined in any lease
for space in the Center executed and delivered by Landlord pricr to the Effective Date (provided
Landiord’s withholding of such consent would not be & defanlt under such lease), pursuant to
which Landiord authorizes: {a} the use of the premises demised by said lease primarily for the
retail sale of cooked pizza, or (b} the operation of more than ten video or arcade-type games in
the premises demised by said lease (collectively, “Exclusive Use”)

2. Intentionally omitted.

2z, Further notwithstanding anything in this Lease to the contrary, the Exclusive Use shall
not apply: (i) to any portion of the Center not owned, or the use of which is not controlled, by
Landlord as of the date of the Effective Date, (ii) to any space in the Center containing 15,000
square feet of floor area or more which space is leased to or occupied or owned by a single
person or entity, provided, however, that the lease(s) for such space(s) were in existence prior to
the Effective Date or, whether or not in existence prior to the Effective Date, are applicable to
any occupant of those spaces identified on Exhibit A as Major A, Major B, Major C, Major ),
Major E or Major F, (iii} to one (1) Italian-style restaurant whose principal menu items are not
cooked pizza, {iv) 1 one (1), full-service pizza restaurant serving alcoholic beverages, for
example, without limitation, Pizzeria Unc and California Pizza Kitchen, and (v} to one pizza
delivery operation, not exceeding 2,000 square

6. Except as expressly set forth in this Lease, Tenant shali have no exclusive right, express
or implied, to conduct business of any nature whatsoever in the Center.

,,,,,




feet of Floor Area, (Vi) as to the retail sale of cooked pizza only, to any pad space occupied by a
single tenant where such tenant's Gross Sales {as such are defined in section €.3 {c) above) fram
the sale of cooked pizza in any calendar year does not exceed ten parcent (10%) of such tenant's
total Gross Sales in such calendar year, and (viil) to any easas in existence as of the Effective
Date {which leases are iisted on Exhibit O attached heretc and made apart herect), and any
amendments, exiensions and renewals thereof, provided, however, that Landiord’s consentic &
change in the use parmitted under such leases is not required by such leases...




Gateway Pavilions
{5033}

Pronibited Use

Tenant

Costco Wholesale Corp. ~No use or operation will be made, conducted or permmited on
or with respect to ail or any part of the Project, which use or operaticn is the following:

aj
B

¢}
d)

¢}

any public or private nuisance;

any noise or sound that is objectionable due to intermittence, beat, frequency,
shrillness or loudness;

any obnoxious odor;

any excessive quantity of dust, dirt, or fly ash; provided however, this prohibition
shal! not preclude the sale of soils, fertilizers, or other garden materials or
building materials in containers if incident to the operation of a home
improvement or general merchandise store;

any fire, explosion or other damaging or dangerous hazard, inciuding the storage,
display or sale of explosives or fireworks, but the forgeing shall not prohibit the
operations of a gas station or propane sales facility in accordance with applicable
law;

except as provided in Subsection (X} below, any primary use as a storage
warehouse operation, and any assembling, manufacturing, distillation, refining,
smelting, agriculture or mining operations;

any mobile home or trailer court, labor camp, junk yard, stock yard or animai
raising. Notwithstanding the foregoing,. pet shops shall be permitted within the
Project. This prohibition shali not, however, be applicable to the temporary use of
construction trailers during periods of construction, reconstruction or
maintenance;

any drilling and/or removal of subsurface substances; 7

any dumping of garbage or refuse, other than in enclosed receptacles intended for
such purpose (but the same does not prohibit government-required consumer
recycling facilities);

any cemetery; veterinary hospital, mortuary or similar service establishment;

any car washing establishment on the North Center Zone;

any automobile body and fender repair work;

without the consent of all the Approving Qwners, which may be withheld in their
respective sole and absolute discretion, any entertainment, recreation or
amusement use, whether directed to children or aduits (“Entertainment Uses™),
except (i) that arcade and video games uses shall be permitted without such
consent in the locations and aggregate sizes described in Section 4.12 (c), and (ii}
that Entertainroent Uses shall be permitted without such consent, after that date
which is seven vears after the initial opening of the Building on the Costco Block
solely within those areas on the Costco Block that may be used for wholesale uses
or warehousing under Section 52(x) below. “Entertainment Uses” shall include,
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without limitation, any one or more of the following: ckating rink, bowling alley,
teenage discotheque, discotheque, dance hall, video game parlor, pool room,
massage parlor, off-track betting facility, casino, card club, bingo parior, facility
containing gaming equipment planned play environment, arcade games,
amusement gallery, rides, video or redemption games, play for fun casino games,
golf simulations, rodeo simulations, other sport simulations and carnival
activities;

(1) without the consent of all the Approving Owners which may be withheld in
their respective sole and absolute discretion, heaith spas, heaith clubs, gyms,
exercise studios, dance studios, yoga or wnartial arts schools or similar facilities
(“Health Clubs”) of over 25,000 square feet of Floor Ares in size.

{2) In addition to the limitation under clause (1) above, without the consent of the
Approving Owner of the Cosico Block which may be withheld in its sole and
absolute discretion, any Health Club in the North Center Zone, North West Major
Area, Satellite Zone A or Satellite Zone B except that a Health Club shall be
permitted on the Northwest Major Area so long as it has no entrance closer than
eight hundred feet (800") to the Costco Block;

any use violation of Section 5.4 below;

any fire sale, flea market, bankrupicy sale (unless pursuant to court order) or
auction operation;

any automobile, truck, tailer, or recreational vehicle sales, leasing or dispiay
which is not entirely conducted inside of a Building, except as provided in Section
5.3 {c) below;

without the consent of the Approving Owner of the Costco Block which may be
withheld in its sole and absolute discretion, any bar, tavern, restaurant or other
establishment whose annual gross revenues from the sale of alcoholic beverages
for on-premises consumption exceeds fifty percent (50%) of the gross revenues of
such business on the North Center Zone, North West Major Area, Satellite Zone
A or Satellite Zone B.

without the consent of all Approving Owners which may be withheld in their
respective sole and absolute discretion, any school, training, educational or day
care facility, including but not lirnited to: beauty schools, barber colleges, nursery
schools, diet centers, reading rooms, places of instruction or other operations
catering primarily to students or trainees rather than to customers {(*Schools™)
provided however, this prohibition shall not be applicable to on-site employee
training by an occupant incidental to the conduct of its business at the Project;
except as provided in Section 4.12(a) above, without the consent of the Approving
Oywner of the Costeo Block which may be withheld in its sole and absolute
discretion, any Restaurant, Fast Food facility, Snack Shop, bar, tavern, or other
establishment serving prepared food or drink for on-premises or immediate
off-premises consumption on the North Center Zone or North West Major Area;
any industrial or office use {except that not more than 10% of the Floor Area on
each of the Costco Block, Developer Block, and Harkins Rlock [As defined in the
REA] may be used for small retail office use);

any church, synagogue, mosque or other place of worship;

w) any hotel, motel or lodging facility;
x) subject to the following Limitations, the Costco Block may be utilized for
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wholesale sales or warehousing uses which do not constitute “retail” sales under
Section 5.1 above from and after that date which is seven (7) years after the initial
opening of the Building on the Castco Block so long as: (3) the eighty foot (807)
depth of the eastern side, except for the northern thirty feet (307) of such eastern
side, of any Building(s) located on the Costeo Block are utilized, if at all, for uses
permitted under Section 5.1 ~ without regard to this subsection (x) and (ii} all
truck aceess to any such uses is limited to 9gm Avenue. if the Costeo Block is
utilized for wholesale sales of warehousing as aforesaid, then the Buildings within
the northerly Envelope Areas on the North Center Zone or North West Major
Area (e, excluding those Envelope Areas designated “Major F” and “Major &’
on the Site Plan) may be utilized for wholesale sales or warchousing so long as {i}
she southern one hundred foot {100°) depth (along the entire southern frontage) of
any such Buildings utilized, if at all, for uses permitted under Section 5.1 without
regard to this subsection, (ii) no buck access to such uses occurs on the Costeo
Block or Harkins Block and (iii) the Approving Owners with respect to the
Developer Block and Harkins Block, in the sole and absolute discretion of each,
have approved such use;

y) any apartment, home or residential use;

2} any dry cleaners having an on-premises plant which utilizes perchiorosthiene,
trichloroetheiene, petroleum hydrocarbons or any distillate or compound thereot
of any “Hazardous Substance” (as defined in 42 USC 960 1 (14) or any Successor
statute) or which is within four hundred feet (4007} of the Building on the Harkins
Block;

aa) the sale or distribution of popcorn for off-premises consumption shail be
prohibited in Shops 1,2, 3, and 4, and the Northwest Major Area; in Shops 1, 2, 3,
and 4 and the Northwest Major Area, no Occupant shall advertise the sale of
candy, shall sell candy to the extent such sales shall exceed 5% of its total sales or
shall sell any individual packages of candy exceeding 3.5 ounces;

ab) without the consent of the Approving Orvraer of the Costco Block which may be
withheld in ite sole and absolute discretion, any theatre or cinema on the
Developer Block. The foregoing is in addition to the “exclusive™ under Section
5W below;

ac) without the consent of all of the Approving Owners, any bar, tavern, restaurant or
other establishment which derives more than 50% of the gross revenues of such
business from the sale of alcoholic beverages for on-premises consumption which
is not operated by nationally or regional recognized user {c.g., as of the Effective
Date, Houlihan's, Dave and Buster’s, Gian’s, Gameworks, and Rock Botiom
Brewery and similar users.




Cold Stone Creamery — The Premises (2) shall not have a drive-through lane or
windows, (b) shall not sell alcoholic beverages, (¢} shall not provide waiter or
waitress service, and {d} shall not be a “Fast Food” or “Restaurant”

Circuit City — (viil) Prohibited Activities — Landlord shall not operate or lease (or
permit 1o be operated o1 jcased) any building or tenant space in the Shopping Center
and Tenant shall not use the Premises for any uses prohibited by the terms of the REA
and as set forth in Exhibit “F.

Any use prohibited under the REA.

2. Any use requiring, under the provisions of the REA, parking greater then 4.5
spaces per 1,000 square feet of floor area;

3. Any “second hand” store, “surplus™ store (it being agreed thai the foregoing
restriction shall not prohibit a single “second-hand” store of the type commonly
tocated in first-class shopping centers in Avondale, Arizona, such as Consign and
Design, Play-It-Again Sports and Once Upon a Child);

4. Any so-called “head shop,” or other establishment primarily selling or exhibiting
drug-related paraphernalia;

5. Any central laundry, ary cleaning plant, or Laundromat (except that 2 dry cleaner
that performs all dry cleaning outside the Shopping center shall be permitied);

&, Any automobile, truck, trailer, boat or recreational vehicle sales, leasing or =
display; T

7. Any “Pornographic Use,” which shall include, without limitation, 2 store o

displaying for sale or exhibition books, magazines or other publications

contzining any combination of photographs, drawings or sketches of a sexual

nature, which are not primarily scientific or educational, or a store offering for Lo

exhibition, sale or rental video casseties or other medium capable of projecting, T

fransmitting or reproducing, independently or in conj unction with another device, £l

machine or equipment, an image of series of images, the content of whick has -
been rated or advertised generally as NC-17 or wy or unrated by the Motion

Picture Rating Association, or any Successor thereto. The parties hereto

acknowledge and agree the sale of books, magazines and other publications bya

national hookstore or the type normally 1ocated in first-class shopping centers in

the State in which the Shopping Center is located (such as, for example, Border’s

and Barnes & Noble, as said stores currently operate) shall not be deemed a

“Pornographic use” hereunder;

Any massage parlor;

9. Any medical offices, other than those typically located in first class shopping
centers and then not located in the buildings identified as “Majors” on the Site
Plan, or medical clinics or family planning facilities, ¢.g., Planned Parenthood;

10. Any office use, other than: {x) office space used in connection with and anciliary
to a permitied retail use hereunder; and (v} retail offices providing services
commenly found in similar frst-class shopping centers in the Phoenix
metropolitan area (for example, financial services, reai estate brokerage, insurance
agency, banking, travel agency).

11. Any pawn shop, gun shop, or tattoo parlor; :

12. Any car wash located in the areas labeled “Majors,” “Shops 4,” “Pad K” or “Pad

pomet

g




L” on the Site Plan {Exhibit A];

13. Any catering or banquet hall;

14, Any bowling alley or skating rink;

15. Any live performance theater, auditorium, meeting hall, sporting event, or other
entertainment use “Entertainment Use™ as defined in the REA),

16. Any training or education facility, including but not limited to: beauty schools,
barber colleges, reading rooms, piaces of instruction or other operations catering
primarily to students or trainees rather than to customers; provided, however, this
prohibition shall not be applicable ¢ on-site employee training by an occupant
incidental to the conduct of its business at the Shopping Center;

17, Any gambling facility or operation, including but not limited to: off-wack or
sports betiing parlor; table games such as biack-jack or poker; slot machines;
video: video poker/black-jack/keno machines or similar devises; or bingo hall.
Notwithstanding the foregoing, this prohibition shall not apply to such gambling
activities, so long as such activities are incidental to the business operation being
conducted by the occupant;

18. Any camival, amusement park or circus;

19. Any daycare center located in the areas jabeled “Majors,” *Shops 4, “Pad K™ or
“Pad L” on the Site Plan;

20, Any children’s enteriainment or activity facility (such as “Discovery Zone,” or
“Chuck E, Cheese’s™) in the areas “Pad L” “Shops 4,” or “Majors,” on the Site
Plan;

21. Any beauty parlor or nail salon located in the areas labeled “Majors,” “Pad K™ or
“Pad L™ on the Site Plan;

22. Any health spa, exercise facility or similar type business located in the areas
labeled “Majors,” “Pad K™ or “Pad L

g il T
REARTE 3

Port of Subs — Use of premises: The Premises shall be used only for the retail
operation of a submarine sandwich shop, and for no other use or purpose. As further
restrictions, (a) the Premises shall not be used for the sale of alcoholic beverages, and
(b) waiter or waitress service shall not be provided in the Premises.

Bed Bath & Beyond — Prohibited uses - Landlord shall construct, lease, operate,
maintain and manage the Shopping Center as a shopping center comparable to similar
shopping centers in the State of Arizona. Landlord shall not lease, rent or occupy or
permit any portion of the Shopping Center or on either of the Other Tracts [Defined as
the “Costco Block” and the “Harkins Block™] to the extent that either or both of the
Other Tracts are now or hereafier owned or controlled by Landlord or its Affiliate(s)
{the Other Tracts, from the date that Landlord cr its Affiliate(s) has any ownership
interest therein of control thereof being hereinafter referred to as the “Related Land™),
to be occupied (except to the extent otherwise permitted under any lease for space in
the Shopping Center existing as of the Effective Date or for space on the Related
{_and as of the date of Other Tract became Related Land hereunder) for any of the
“Prohibited Uses” (defined in Exhibit M hereto annexed).

Exhibit M — As used in this Lease, the term “Prohibited Uses™ shall mean: (i) any of




the uses prohibited or restricted (but only to the extent so restricted), as of the
Effective Date, by the REA; (ii) any use requiring, under Section 4.8 (ii) of the REA,
parking greater than 5.5 spaces per 1,000 square feet of Floor Area or under Section
4.10 (i) of the REA, parking greater than 4.5 spaces per 1,000 square feet of Floor
Area {as defined in the REA); and (ii1) the following uses:

i

Lhy

Any “second hand” store, “surplus™ store (it being agreed that the foregoing
restriction shall not prohibit a “second-hand” store of the type commonly located
in first-class shopping centers in Avondale, Arizona, such as Consign and Design,
Play-It-Again Sports and Once Upon a Child); provided that same shall be located
at least one hundred (100} linear feet from the perimeter of the Premises and
maintain approximately the same hours of operation as other stores located in the
Shopping Center);

Any so-called “head shop,” or other establishment primarily selling or exhibiting
drug-related paraphemnalia;

Any central laundry, dry cleaning plant, or Laundromat (except that a dry cleaner
that performs all dry cleaning outside the Shopping center shall be permitted}; so S
long as its on-site premises are not located in the premises labeled “Majors™ on it
Exhibit B {Site Plan]; :- )
Any automobile, truck, railer, boat or recreational vehicle sales, leasing or display 5
shall be a prohibited use on the Shopping Center notwithstanding that such use is -
permitted inside any building under the REA; a
Any “Pornographic Use,” which shall inciude, without limitation, a store o
displaying for sale or exhibition books, magazines or other publications .
containing any combination of photographs, drawings or skeiches of 2 sexual '
nature, which are not primarily scientific or educational, or a store offering for B
exhibition, sale or rental video cassettes or other medium capable of projecting,
transmitting or reproducing, independently or in conjunction with another device,
machine or equipment, an image or series of images, the content of which has

been rated or advertised generally as NC-17 or “X” or unrated by the Motion

Picture Rating Association, or any successor thereto. The parties hereto

acknowledge and agree the sale of books, magazines and other publications by a

national bookstore of the type normally located in first-class shopping centers in

the State in which the Shopping Center is located (such as, for example, Border’s

and Barmes & Noble, as said stores currently operate) shall not be deemed a
“Pornographic use” hereunder; or massage parlor;

Any medical offices, other than those typically located in first class shopping

centers and then not located in the buildings identified as “Majors”, or medical

clinics or family planning facilities;

Any supermarket, except that a first class supermarket shall be permitted if

iocated at jeast two hundred (200) feet away from the Premises and the door to the
supermarket is located at least two hundred and fifty (250) feet away from the

Premises;

Any office use, other than: (x) office space used in connection with and ancillary

_ to a permitted retail use hereunder; and (y) retaii offices providing services

commonly found in similar first-class shopping centers in the Phoenix
metropolitan area (for example, financial services, real estate brokerage, insurance
agency, banking, travel agency); provided that such uses are located at least




seventy-five (75) feet away from the Premises, contain not more than thirty
thousand (30,000) square feet in the aggregate in the Shopping Center shall be
devoted to such uses, and such uses shall not be located in “Majors,” or *Pad L”
on Exhibit B: or comprise more than five thousand square feet of Floor Area on
“Pad K on Exhibit B.
$  Any pawn shop, gun shop, or tattoo parlor;
10 Any car wash located in the areas jabeled “Majors,” “Shops 4,” “Pad K” or “Pad
L” on the Exhibit B
In addition., while the following uses are permitted under the REA with the consent of
ceriain parties, Landiord hereby agrees not to use, permit or consent to any of the
spllowing uses on any part of the Shopping Center or the Other Tracts t the extent the

Landlord mey withhold consent under the REA without being in default thereunder;

1 Any bar, tavern, or other establishinent selling alcoholic beverages for on-or
off-premises consumption, except a restaurant as other permitted herein;

2 Any catering or banquet hall;

3 Any amusement or vide arcade (other than in “Shops 3” or “Pad K on Exhibit
B, except that such use on “Pad K shall be incidental to a restaurant and
the entrance/exit to such premises shall not face east), pool or billiard hall,
night club, discotheque, or dance hall;

4 Any bowling alley or skating rink;

Any live performance theater, auditorium, meeting hall, sporting event, ot

other entertainment use “Entertainment Use™ as defined in the REA);

6 Any training or education facility, including but not limited to: beauty schools,
barber colleges, reading rooms, places of instruction or other operations
catering primarily to students or trainees rather than o customers;
provided, however, this prohibition shall pot be applicable to on-site
emplovee training by an occupant incidental to the conduct of its business
at the Shopping Center;

7 Any gambiing facility or operation, including but not limited to: off-track or
sports befting parior; table games such as black-jack or poker; slot
machines; video poker/black-jack/keno machines or similar devises; or
bingo hall. Notwithstanding the foregoing, this prohibition shal! not apply
to governmental sponsored gambling activities or charitable gambling
activities, so long as such governmental and/or charitable activities are
incidental to the business operation being conducted by the Occupant;

8 Any carival, amusement patk or circus;

9 daycare center

10 children’s entertainment or activity facility (such as “Discovery Zone,” of
“Chuck E. Cheese’s™) in the areas “Pad L” “Shops 4" or “Majors,” on
Exhibit B

11 Restaurant serving meals for on-or off-premises consumption in the areas
iabeled “Pad L” “Shops 4” or Majors” on Exhibit B and, the sale of
alcohol from restaurants in the Shopping Center shall not exceed 40% of
each such restaurant’s gross saies;

12 beauty parlor or nail salon located in the areas labeled *Majors,” on Exhibit
B;or

13 health spa, exercise facility or similar type business located in the areas

tH




labeled “Majors,” or “Pad L.” on Exhibit B.

Carrabha’s Italion Grifl — LANDLORD covenants and agrees that it will not operate
of permit any other tenant in any portions of the Restricted Area (As shown on the
Site Plan) to operate (i) any Restaurant, Fast Food Restaurant, or Snack Shop (all as
defined in the REA), in excess of 4,500 square feet,; (i1} any facility utilizing an on-
premises alcobolic beverage license or (iil) any use prohibited in the REA.

Marskall’s- 4. (A) Landlord agrees that as long as any retail sales activity shall be
conducted in the Demised Premises the Developer Block shall not be used (a) for any
entertainment purposes such as a bowling alley or skating rink {h} or for any
establishment which sells or displays pornographic materials {other than as an
incidental use in a non-pornographic bookstore) or (¢} for any establishment which
sells or displays used merchandise or second hand goods. Notwithstanding the
provisions of clause (b) above, a bar, nightclub, discoteque, amusement gallery,
poolroom, sporting event, sports or game facility, off-track betting club and similar
entertainment uses shall be permitted so long as the primary use of the tenant in
question is a Restaurant. For purposes of the immediately preceding sentence only,
the primary use of a tenant shall be deemed te be 2 Restaurant if at least fifty percent
(50%) of its revenues comes from the sale of food and non-alcoholic beverages, and
not from any of the entertainment uses described in the immediately preceding
sentence. Health clubs shall not be permitted within “Shop 4,” the buildings identified
as “Major A” through “Major F.” No offices shall be permitted within Pad K, Pad L,
or those buildings identified as “Major A” through “Major ¥ on the Lease Plan
{Schedule A} other than offices which are incidental to a retail use, Up to two (2)
spaces within “Shop 4” may be used as either offices or fast food or quick service
restaurants, provided that such spaces do not exceed 2,500 square feet individually or
5,000 square feet in the aggregate, Except as sei forth in the iminediately preceding
three sentences, and subject to the terms of the REA, restaurants and offices shall be
permitied within the Developer Block [Defined in REA] Notwithstanding the
foregoing, the provisions of this Paragraph 4(A) shall not prohibit tenants such as
“Play It Again Sports,” “Terri’s Consign and Design,” or similar uses.

Jamba Juice
Prohibited

Tenant

Costeo Wholesale Corp, ~ No use or operation will be made, conducted or permitted on or with respect to
ail or any part of the Project, which use or operation is the following:

o} sny public or private nuisance;

£} amy noise or sound that is objectionable due to intermittence, beat, frequency, shrillness or
loudness;

q any obaoxious odor;

r) any excessive quantity of dust, dirt, or fiy ash; provided however, this prohibition shall not
prechide the sale of soils, fertilizers, or other garden materials or building materials in containers if
incident to the operation of 3 home improvement or general merchandise store;

s) any fire, explosion or other damaging or dangerous hazard, including the storage, display or sale of




explosives or fireworks, but the forgoing shall not prohibit the operations of a gas station or
propane sales facility in accordance with applicable law;
) except as provided in Subsection (x) below, any primary use as a storage warehouse operation, and
any assembling, manufacturing, distillation, refining, smelting, agriculture or mining operations;
u) any mobile home or trailer court, labor camp, junk yard, stock yard or animal raising.
Motwithstanding the foregoing, pet shops shall be permitted within the Project. This prohibition
shall not, however, be applicable to the temporary use of construction trailers during periods of
construction, reconstruction or maintenance;
v} any drilling and/or removal of subsurface substances;
w) any dumping of garbage or refuse, other than in enclosed receptacles intended for such purpose
{but the same does not prohibit government-required consumer recycling facilities);
%} any cemetery; veterinary hospital, mortuary or simiiar service establishment;
¥} any car washing establishment on the North Center Zone;
z}  any amomobile body and fender repair work;
au} without the consent of all the Approving Uwners, which may be withheld in their respaciive sole
and absolute discretion, any entertainment, recreation or amusement use, whether directed to
children or adults (“Entertainment Uses™), except (i) that arcade and video games uses shall be
permitted without such consent in the locations and aggregate sizes described in Section 4.12 (¢},
and (ii) that Entertainment Uses shall be permitted without such consent, after that date which is
seven years after the initial opening of the Building on the Costco Block solely within those areas
on the Costco Block that may be used for wholesale uses or warchousing under Section 52(x)
below. “Entertainment Uses” shall include, without limitation, any one or more of the following:
skating rink, bowling aliey, teenage discotheque, discotheque, dance hall, video game parlor, pool
room, massage parlor, offtrack benting facility, casine, card club, bingo parlor, facility containing
gaming equipment planned play environment, arcade games, amusement gallery, rides, video or
redemption games, play for fun casino games, golf simulations, rodeo simulations, other sport
simulations and carnival activities;
ab} (1) without the consent of ali the Approving Owners which may be withheld in their respective
sole and absolute discretion, health spas, health clubs, gyms, exercise studios, dance studios, yoga
or martial arts schools or similar facilities (“Health Clubs™) of over 25,000 square feet of Floor
Area in size.
(2} In addition to the limitation under clause (1) above, without the consent of the Approving
Owner of the Costeo Block which may be withheld in its sole and absohute discretion, any Health
Clgh fn the North Center Zone, Nosth West Major Ares, Satellite Zone A or Sateliits Zone B
except that a Heaith Ciub shall be permitied on the Northwest hiajor Arss so long as i has oo
entrance closer than eight hundred feet (800") 1o the Cesteo Block;
o} aay use vicltion of Section 5.4 below;
) any fire sale, flea market, bankruptcy sale (unless pursuant to court order) or auction operation;
ab) any autornobile, truck, trailer, or recreational vehicle sales, leasing or display which is not eatirely
conducted inside of a Building, except as provided in Section 5.3 (¢} below;
ac) without the consent of the Approving Owaer of the Costee Block which may be withheld in its sole
and absolute discretion, any bar, tavern, restaurant or other establishment whose annual gross
revenues from the sale of alcoholic beverages for on-premises consumption exceeds fifty percent
(50%) of the gross revenues of such business on the North Center Zone, North West Major Area,
Satellite Zone A or Satellite Zone B.
ady without the consent of all Approving Owners which may be withbeld in their regpective sole and
absolute discretion, any school, training, educational or day care facility, including but not limited
to: beauty schools, barber colleges, nursery schools, diet centers, reading rooms, places of
instruction or other operations catering primarily to students or trainees rather than to customers
{(“Schools™); provided however, this prohibition shall not be applicable to on-site employes
training by an occupant incidental to the conduct of its business at the Project;
ac) except as provided in Section 4.12(z) above, without the consent of the Approving Owner of the
Costco Block which may be withheld in its sols and absolute discretion, any Restaurant, Fast Food
facility, Snack Shop, bar, tavern, or other establishment serving prepared food or drink for on-
premises or immediate  off-premises consumption on the North Cemter Zone or North West
Major Area;
af) any industrial or office use (except that not more than 10% of the Floor Area on each of the Costco




Bilock, Developer Block, and Harkins Block may be used for small retail office use);

ag) any church, synagogue, mosque of other place of worship;

k) any hotel, motel or lodging facility;

ad) subject to the following Limitations, the Costes Block may be uiilized for wholesale sales or
warshousing uses which do not constitute “retail” sales under Section 5.1 above from and after that
date which is seven (7} years after the initial opening of the Building on the Costeo Block so long
as: (1) the eighty foot (80"} depth of the castern side, except for the northern thirty fest (30°) of
such eastern side, of any Building(s) located on the Costeo Block are utilized, if at alt, for uses
permitted under Section 5.1 — without vegard to this subsection (x) and (i) all ruck gccess to any
cuch uses is limited to 9gm Avenue. If the Casico Block is utilized for wholesale sales of
warehousing as aforesaid, then the Buildings within the northerly Envelope Areas on the North
Cenier Zone or North West Major Ares (Le., excluding those Envelope Areas designated “Major
F" and “Major G on the Site Plan) may be utilized Tor wholesale ssies or warehousing so fong s
(i} the southern cne hundred foot (1607} depth {along the entire southern frontage) of any such
Bufidings utilized, if at ali, for uses permitted under Section 5.1 without regard o dds subsection,
(ii) no buck access to such uses oceurs on the Costco Block or Harkins Block and (jii) the
Approving Owners with respect to the Developer Block and Harkins Block, in the sole and
absolute discretion of each, have approved such use;

aj) any apartment, home or residential use;

ak) any dry cieaners having an on-premises plant which utilizes perchloroethlene, trichloroethelene,
petroteurn hydrocarbons or any distiliate or compound thereof of any “Hazardous Substance” (as
defined in 42 USC 960 1 (14) or any suceessor statute) or which is within four hundred feet (400°)
of the Building on the Harking Block;

al} the sale or distribution of popeorm for off-premises consumption shali be prohibited in Shops 1.2.3,
and 4, and the Northwest Major Area; in Sheps 1,2,3, and 4 and the Northwest Major Ares, no
Occupant shall advertise the sale of candy, shall sell candy to the extent such sales shall exceed 5%
of its total sales or shall sell any individual packages of candy exceeding 3.5 ounces;

2b) without the consent of the Approving Owner of the Costeo Block which may be withheld in its sole
and absolute discretion, any theatre or cinema on the Developer Rloclk. The foregoing is in
addition to the “exclusive” under Section 5.w below;

ac) without the consent of ail of the Approving Owners, any bar, tavern, restaurant or
other establishment which derives more than 30% of the gross revenues of such
business from the sale of alcohalic beverages for on-premises consumption which
is not opevated by nationally or regional recognized user {8.g., as of the Effective
Date, Houlihan's, Dave and Buster's, Gian's, Cameworks, and Rock Botiom
Brewery, and similar users.

Cold Stone Creamery — The Premises {a) shall not have a drive-through lane or windows, (b) shall not
sell alecholic beverages

Circuit City - (viii) Prohibited Activities ~ Landlord shall not operate or lease (or permit fo be operated
or leased) any building or tenant space in the Shopping Center and Tenant shall not use the Premises
for any uses prohibited by the terms of the REA and as set forth in Exhibit “F”.

23. Any use prohibited under the REA.

24, Aty use requiring, under the provisions of the REA, parking greater than 4.5 spaces per 1,000
square feet of floor area;

25. Any “second hand” store, “surplus” store (it being agreed that the foregoing restriction shall not
prohibit a single “second-hand”™ store of the type commonly Jocated in first-class shopping centers
in Avondale, Arizona, such as Consign and Design, Play-it-Again Sports and Once Upon a Child);

26. Any so-cailed “head shop,” or other establishment primarily selling or exhibiting drug-related
paraphernalia;

27. Any centrel laundry, dry cleaning piant, or Laundromat {except that a dry cleaner that performs all
dry cleaning outside the Shopping center shall be permitted);

28. Any automobile, wuck, trailer, boat or recreational vehicle sales, leasing or display;

29. Any “Pomographic Use,” which shall include, without limitation, a store displaying for sale or
exhibition books, magazines or other publications containing any combination of photographs,
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drawings or sketches of a sexual nature, which are not primarily scientific or educational, or a store
offering for exhibition, sale or rental video cassettes or other medium capable of projecting,
transmitting or reproducing, independently or in conjunction with another device, machine or
equipment, an tmage or series of images, the content of which has been rated or advertised
generally as NC-17 or “X or unrated by the Motion Picture Rating Association, or any successor
thereto. The parties hereto acknowledge and agree the sale of books, magazines and other
publications by a national bookstore or the Type normally jocated in first-class shopping centers in
the Stte in which the Shopping Center is located (such as, for example, Border's and Bames &
Nohle, 23 said stores currentiy operate) shall not be deemed 4 “Pomographic use” hereunder;

33. Any massage parlor;

31. Any medica] offices, other than those typically located in first class shopping centers and then not
iocated In the buildmgs idemtified as “Majoes”™ on the Site Plan, or medics] chinics or family
planeing foilitiey, o, Planned Parenthood;

33, Any office use, other than;: () office space used in compection with end ancillaty 1o & permitted
retail uee heveunder; and () retail offices providing services commonly found iIn simitar first-class
shopping centers in the Phoenix metropolitan area (for example, finencial services, real estate
brokerage, insurance agency, banking, travel agency).

33. Any pawn shop, gun shop, or tatteo parlor;

34. Any car wash located in the ereas labeled “Majors,” “Shops 4,” “Pad K™ or “Pad L” on the Site
Plan; .

35. Any catering or banquet hall;

36. Any bowling siley or skating rink; :

3%, Amny live performance theater, auditorium, meeting hall, sporting event, or other entertainment use
“Entertzinment Use” as defined in the REA)Y

38. Aoy training or education facility, including but not limited to: beauty schools, barber colleges,
veading rooms, places of instruction or other operations catering primarily to students or frainees
rather than to customers; provided, however, this probibition shail not be applicable to on-site
employee training by an occupant incidental to the conduct of its business at the Shopping Center;

39. Any gambling facility or operation, including but not limited to: off-track or sporis betiing parlor;
table games such as black-jack or poker; siot machines; video; video poker/black-jack/keno
rmuchines or similar devises; or bingo hall. Notwithstanding the foregoing, this prohibition shali
not apply to such gambling activities, so long as such activities are incidental to the business
aperation being conducted by the occupant;

46, Any camival, amuosement park or circus;

41, Any daycare center locaied in the aress labeled “Majors,” “Shops 4, “Pad K” or “Pad L™ onthe
Site Plan:

42. Any children's entertaineent or activity facility (such as “Discovery Zone,” or “Chuck E.
Cheese’s™) in the areas “Pad L™ “Shops 4,” or “Majors,” on the Site Plan;

43, Any beauty parior or nail salon located in the areas iabeled “Majors,” “Pad K” or "Pad L" on the
Site Plan;

44. Any health spa, exercise facility or similar type business located in the areas labeled “Majors,”
“Pad K” or “Pad L”

Port of Subs ~ Use of premises: The Premmises shall be used only for the retail operation of a submarine
sandwich shop, and for no other use or purpose. As further restrictions, {a) the Premises shall not be
used for the sale of alcoholic beverages, and (b) waiter or waitress service shall not be provided in the

Premises.

Bed Bath & Bevend - Prohibited uses ~ Landlord shall construct, lease, operate, maintain and matiage
the Shopping Center #s 2 shopping center comparable to similar shopping centers in the State of
Arizona. Landlord shail not lease, rent or cccupy or permit any portion of the Shopping Center or an
either of the Other Tracts to the extent that either or both of the Other Tracts are now or hereafter
owned or controlied by Landlord o its Affiliate(s) (the Cther Tracts, from the date that Landlord or its
Affiliate(s) has any ownership interest therein of contrel thereof being hereinafter referrad to as the
“Related Land™), to be occupied (except to the extent otherwise permitted under any lease for space in
the Shopping Center existing as of the Effective Date or for space on the Refated Land as of the date of
Other Tract became Related Land hersunder) for any of the “Prohibited Uses™ (defined in Exhibit M
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hereto annexed).

Exhibit M — As used in this Lesse, the term “Prohibited Uses™ shall mean: (1) anv of the uses prohibited
or restricted {but only to the extent 56 Testricted), as of the Effective Date, by the REA; {3) any use
requiring, under Section 4.8 (ii) of the REA, parking greater than 5.3 spaces per 1,000 square feet of
Floor Area or under Section 4.10 (i) of the REA, parking greater than 4.5 spaces par 1,000 sguare feet
of Floor Area (as defined in the REA); and {iii} the following uses:

2 Any “second hand™ store, “surplus™ store (it being agreed that the foregoing restriction shall not
prohibit a “second-hand” store of the type commonly located in first-class shopping centers in
Avondale, Arizona, such as Consign and Design, Play-It-Again Sporis and Once Upon a Child);
nrovided that same shall be located at least one hundred (100) linear feet from the perimeter of the
Premises and maintain zpproximately the same hours of operation as other stores located in the
Shopping Center);

2 Any so-cailed “head shop,” or other establishment primarily selling or exhibiting drug-related
paraphernaiia;

11 Any centrai laundry, dry cleaning plant, or Laundromat (except that a dry cleaner that performs all
dry cleaning outside the Shopping center shall be permitted); so long as its on-site premises are not
located in the premises labeled “Majors” on Exhibit B [Exhibit currently be cotlectad}); =

12 Any automobile, truck, trailer, boat or recreational vehicle sales, leasing or display shall be a e
prohibited use on the Shopping Center notwithstanding that such use is permitted inside any
building under the REA;

13 Any “Pornographic Use,” which shall include, without limitation, a store displaying for sale or H
exhibition books, magazines or other publications containing any combination of photographs,
drawings or sketches of a sexual nature, which are not primarily scientific or educational, or a store T
offering for exhibition, sale or rental video casseties or other imediura capable of projecting, .
transmitting or reproducing, independentty or in conjunction with another device, machine ot
equipment, an image or series of images, the content of which has been reted or advertised
generally as NC-17 or “X™ or unrated by the Motien Picture Rating Association, or any successor
thereto. The parties hereto acknowledge and agree the sale of books, magazines and other
publications by a national bockstore of the type normelly located in first-class shopping centers &
the State in which the Shopping Center is located (such as, for example, Border’s and Barnes &
Noble, as said siores currently operate) shali not be deemed a “Pomographic use” hereunder; or
massage parion

14 Any medical offices, other than those rypically located in first class shopping centers and then not
located in the buildings identified as “Majors”, or medicai clinics or family planning facilities;

15 Any supermarket, except that a first class supermarket shall be permitted if located at least 200 feat
away from the Premises and the door to the supermarket is located at least 250 fee away from the
Premises;

16 Any office use, other than: (x) office space used in connection with and ancillary 1o 2 permitted
retail use hereunder; and (v) retail offices providing services commonly found in similar first-class
shopping centers in the Phoenix metropolitan area {for example, financial services, real estate
brokerage, insurance agency, banking, travel agency); provided that such uses are located at least
seventy-five (75) feet away from the Premises, contain not more than thirty thousand (30,000)
square feet in the aggregate in the Shopping Center shall be devoted to such uses, and such uses
shall not be located in “Majors,” or “Pad L” on Exhibit B [Exhibit currently be collected]; or
comprise more than five thousand square feet of Floor Area on*Pad K” on Exhibit B [Exhibit
currently be collected].

17 Any pawn shop, gun shep, or tattoo parlor;

18 Any car wash located in the areas labeled “Majors,” “Shops 4,” “Pad K” or “Pad L" on the
Exhibit B [Exhibit currently be collscrad]

In addition, while the following uses are permitted under the REA with the consent of certain parties,
Landlord hereby agrees not to use, pernit or consent to any of the following uses on any part of the
Shopping Center or the Other Tracts to the exten the Landiord may withhoid consent under the KEA
without being in default thereunder;

14  Any bar, tavern, or other establishment selling alcoholic beverages for on- or off-premises
consumption, except a restaurant as other permitted herein;
15 Any catering or banquet hail;




16 Any amusement or vide arcade (other than in “Shops 3” or “Pad K™ on Exhibit B [Exhibit
currently be collected], except that such use on “Pad K” shall be incidental to a restaurant
and the entrance/exit 10 such premises shall not face east), pool or billiard hall, night club,
disvothegue, or dance hall;

17 Any bowling ziley or skating rink;

1% Any live performance theater, suditorium, mesting hall, sporting event, or other entertainment
use “Entertainment Use”™ as defined in the REA},

1§ Any waining or education Bcility, invluding but not limited to: beauty schools, barber
coileges, reading rooms, places of inswuction or other operations catering primarily ©
studensts or trainees rather than to customers; provided, however, this prohibition shall
niot be applicable o on-site employee training by an occupant incidental to the conduct of
its buginess xt the Shopping Center;

20 Any gambling facility or operation, including bet not limited to: offvwack or sports betting
parior; table games such a8 black-jack or poker; slot roachines; video poker/black-
jack/keno machines or similar devises; or bingo hall. Notwithstanding the foregoing, this
prohibition shail not apply to governmental sponsored gambling activities or charitable
gambling activities, 50 long as such governmental and/or charitable activities are
incidental io the business operation being conducted by the Cecupant;

21 Any carnival, amusement park or circus;

22 daycare center :

23 children's entertainment or activity facility (such as “Discovery Zone,” or “Chuck E.
Cheese’s”) in the areas “Pad L” “Shops 4, or “Majors,” on Exhibit B {Exhibit carrently
be caliected],

24 Restaurant serving meals for on-or off-premises consumption in the areas iabeled *Pad L”
“Shops 4" or Majors™ on Exhibit B [Exhibit currently be collected] and, the sale of
aleohol from resmurants in the Shopping Center shall not exceed 40% of each such
restaurant’s gross sales;

25 beauty parlor or nail salon located in the areas labeled “Majors,” on Exhibit B [Exhibit
currently be collected]; or

26 health spa, exercise facility or similar type business located in the areas labeled “Majors,” or
“pad L" on Exhibit B [Exhibit currently be collected],

Carrabba’s Iiglian Grill —~ Landlord covenants and agrees that it will not operate or permit any other
tenant i any portions of the Restricted Area (as shown on the Sie Plan} to operate (1) any Restaurant,
Fast Food Restaurant, or Snack Shop (all as defined in the REA), in excess of 4,500 square feet; (if}
any facility wiilizing an on-premises alcoholic beverage license or {iil} any use prohibited i the REA.

Marshall’s. 4. (A) Landlord agrees that as long as any retail sales activity shall be conducted in the
Demised Premises the Developer Block shall not be used (a) for any entertainment purposes such as 2
bowling alley or skating rink (b) or for any establishment which sells or displays pomographic
materials (other than as an incidenta! use in 2 non-pornographic bookstore) or (£) for any establishment
which sells or displays used merchandise or second hand goods. Notwithstanding the provisions of
clause (b) above, a bar, nightclub, discoteque, amusement gallery, poolroom, sporting event, sports or
game facility, off-track betting club and similar entertainment uses shall be permitied so long as ihe
primary use of the tenant in question is a Restaurant. For purposes of the immediately preceding
sentence only, the primary use of 2 tenant shall be deemed to be a Restaurant if at least fifty percent
(50%) of its revenues comes from the sale of food and non-aleoholic beverages, and not from any of
the entertainment uses described in the immediately preceding sentence. Health ciubs shall not be
permitted within “Shop 4,” the buildings identified as “Major A” through “Major F.” No offices shall
be permitted within Pad K, Pad L, or those buildings identified as “Major A” through “Majer F” on the
Y ease Plan other thar offices which are incidental to g retail use. Up to twe (2) spaces within “Shop 47
may be used as either offices or fast food or gquick service restaurents, provided that such spaces do not
excesd 2,500 squars feet individually or 5,000 square fest in the aggregate. Except as set forth in the
immediately preceding three sentences, and subject 1o the terms of the REA, restaurants and offices
shail be permitted within the Developer Block. Notwithstanding the foregoing, the provisions of this
Paragraph 4(A) shall not prohibit tenants such as “Play It Again Sports,” “Terri’s Consign and Design,”
or similar uses.
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RIDER

THIS RIDER 1S ATTACHED TC AND IS
MADE PART OF THAT CERTAIN SHOPPING CENTER
o LEASE (THE “LEASE™Y DATED
Sune. 2% 2007 BY AND BETWEEN

INLAND SOUTHWEST MANAGEMENT,
LC, AS MANAGING AGENT
FOR THE OWNER OF THE SHOPPING
CENTER COMMONLY KNOWN AS
GATEWAY PAVILIONS AND JC DINING
LLC, AS TENANT

This Rider is dated and is effective the same date as the Lease. All cepitabized wams, uniess expressty
defined herein, shall have the same meaning as in the Lease. In the event of a conflict between the terms of
the Lease and those contained in this Rider, this Rider shall prevail.

R-1. EXCLUSIVE USE. Provided tha Tenant has not committed an event of default and further provided
that the following uses do not interfere with any exclusivity provisions of other tenants in the Shopping .
Center or with the prohibitions set forth in Exhibit F attached to the Lease, and except for existing tenants of o
the Shopping Center under their existing leases for premises in the Shopping Center (which leases may be

renewed, extended or replaced) and which permit such existing tenant 1o sngage i any use which would =
othierwise be prohibited hereunder, t_andlord covenants and agrees that during the Term, as such 2rins @may (.
be extended pursuani to the provisions of the Lease, Tenant has the exclusive right {*Tenant's Exclusive ‘

Right") in the Shopping Center 1o the use of the Premises for the following purposes: Excluding any o
existing Tenants in the Shopping Center, outparcels not in the Landlord’s control, or anchor tenanis, 30 iong "
as Tenant is open and operating and rot in defauis, Tenant will have the exclusive right within the Shopping ‘ﬁ

Center (o operate & full-service, sit-Gown restayrant serving traditional Greek food..

Tenant's Exclusive Right is subject to the following express limitations:

AR, Tenant acknowledges that the use clauses in the existing tenants’ leases do oot wiglate Tenant’s
Exclusive Right

AC,. Tenant’s Exclusive Right shall only limit competing uses that are the primary business of competing
tenants and shall not be construed as protijbiting anciliary uses of such competing tenants;

AD. Tenant's Exclusive Righi shall only be effective 50 long as Tenant continuously operates its exclusive
business in the entire Premises;

AE. Any lease of space for the greater of two times the square footage of the premises or 5,000 square feet
in the Shopping Center is excluded from the Tenant’s Exclusive Right set forth herein;

A¥. Tenant’s Exciusive Right shall automatically terminate and be of no further force or effect upon the
occurrence of an event of default by Tenant,

AG. Tenant's Exciusive Right automatically shall terminate and shall he of no further force or effect upon
the sublease by Tenant of the Premises or any part thereof (uniess otherwise agreed to by Landiord
in writing at the time of Tenant’s request for Landlord’s consent to such 4 sublease, which may be
withheld ia Landlord’s sole discretion), or the assignment of Tenant's interest under this Lease
(unless otherwise agreed to by Landlord in writing at the time of Tenant's request for Landiord’s
consent to such an assignment, which may be wititheld in Landlord’s sole discretion).

AH. Tenant's Exciusive Right automatically shall terminate and shall be of no further force or effect upon
the failure of Tenant to timely or properly exercise its rights to renew the Term as provided in
Section 3.1(B) of this Lease.
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Rl Landlord commences an action {or arbitration, if required by such lease

or license agreement) against such other tenant or occupant, and thereafter uses good faith efforts
15 enforce s rights under such lease or license agreement and to obtain Judicial Relief. For
purposes hereof, “Judicial Retief” shall mean a temnporary reswaining orger, preliminary injunction,
order of eviction, other court order or order resulting from an arbitration proceeding enjoining the
prohibited use; provided, however, Landiord shali not be required to eppeal any adverse decision
denying Judicial Relief.

R-2. OPTION TERM: Landlord hereby grants Tenant the option and privilege to extend the Lease for one
(1) term of five (3) successive years; as provided in Section } J3(B) of the Abstract of Lease and subject o
the terms as outlined in Section 3.1(B) of the Lease. The Minimum Rent for the extended term will be as

set forth on Exhibit B,

andlord with copies s cleaning conmract for s ¢ aps and i
prior to the Rent Commencement Date and upon reguest by Landlord
itation of f a0ing hatever is necessary in

der to maintain properly the grease rap and prevent. at all times, any overflow or discharge of

4}l plumbing pipes shali be

c The kitchen exhaust including roofing hoods. ducts and used in connection




Anything to the contrary notwithstanding, Tenant shall have no remedy for a violation of Tenant’s
Exclusive Right including, but not limited te, any right of offser, rent reduction or Lease termination if all of

the following occur
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eI Another tenant or occupant in the Shopping Center violates a provision of its lease or
license agrcemem regarding its premises, which provision either does not perrait or specifically
srohibits 2 use (“Prohibited Use™) that vioiates Tenant’s Exclusive { Use; and
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(i3, After inspection, if compopents are found to be contaminated with deposits

from

grease laden vapors, the entire exhaust system (hoods, grease removal deviees, fans, ducts,
ther included anpurtenanee be ¢ ed b . H

nancesy should jeaned by a properly frained, gualified and ertified

i3

washing, steam cleaning. etc.) and pot coated with chemicals or powder. A certificate of service
shouid ravided by any conirn vice

.3, FAIR MARKET RENT: Fair Market Rent for the extension terms ghall be determined by Landlord in
relation to comparable (in quality, location and size) space losated & the Shopping Center market (“Fair
Market Rent™. If Tenant disputes Landiord's determination of Fair Market Rent, Tenant wili deliver notice
of such dispute together with Tenan{’s propoesed ¥air Market Rent to Landlord within 15 days of Tenant’s
receipt of Landlord’s determination. If the Tenant disputes the Fair Market Rent submitted by Landiord the
parties will attempt, in good faith, to agree upon the Fair Market Rent. If the parties fail to agree within 30
days, then Tenant’s option to extend the term {as may have been extended) shall be deerned nuil and void
and of no further force or effect. Tenant’s failure to object to the Fair Market Rent submitted by Landlord
within such 15 day period will conclusively be deemed Tenant’s approval thereof. Notwithstanding the
above provisions to the contrary, in no event will the adjusted monthly Minimum Rent for any option period
be lower than the monthiy Minimum Rent for the immediately preceding period.

R-4. OUTDOOR SEATING: Tenant shall be permitted to use an outdoor seating area immediately
adjacent to the Premises (as shown on Hxhibit 1 attached hereto) provided such is notin sonflict with
existing tenants in Shopping Center, and as permitted by local government regulations and municipalities or
other governing bodies. Landlord reserves the right to determine placement and size of any such outdoor
seating area. Such cutdoor sealing #res shall be at no additional reat. This use is subject to all other terms
and conditions in the Lease as if the cutdoor seating area was a part of the Premises. If nuisance objections
are repetitively received by Landlord from other tenants in the shopping center because of loitering, trash or
smoking, this right can be revoked. Tenant shall be solely responsible for the maintenance and security of
the outdoor seating and Tenant shall obtain, for the outdoar seating, the same insurance coverage as is
required in this Lease for the remainder of the Premises. Landlord reserves the right to revoke this privilege
if such use impairs the visibility of or access to other tenants’ premises or is pedestrian waffic is hindered or
at risk of harm because of the lack of delineation of outside space.




R-5. CONSTRUCTION ALLOWANCE:  Landlord will reimburse Tenant in the amount of One FHundred
Twenty Thousand (§120,000.00), which amount shail be payabie within fifteen (15} duys after the date
Tenant's Work is completed in accordance with the terms of this Lease and Tenant has submitted o

Landiord g written statement requesting such payment, provided that at the time of such request and
sehedoled pavment:

A. Tenant shall not be in default under any provision of this Lease;

B. the Premises have been opened for business to the pubiic in accordance with the requirements
of this Lease for at least three (3} consecutive business days;

Tenant shail have paid its full first month”s Mindmum Rent; and

D. Tenant certifies that the Shopping Center is free and clear of all mechanics’ Hens and other
encumbrances relating to Tenant’s Work and provides to Landlord waivers, affidavits,

copies of paid invoices and releases of lien in form and substance satisfactory to Landlord
covering Tenant's Work. :

R-5. SIGNAGE: Tenant shall have the right to install, at Tenant's sole cost and expense, one {1} sign above
the Pramises. if available, Landiord will grant Tenant one panel on pylon/menument sign, Said signage is
subject to Landlord's sign criteria (Exhibit D), Landlord’s review and prior writien approval, ity and other
governmental agencies approvals prior to fabrication and instaflation,

®.7. TENANT'S ADDITIONAL COVENANT: Tenant shall not engage in any use or uses that conflict

—
with the exciusive or prokibited uses granied o other tepants. f
if the terrns and conditions of this Rider conflict in any way with the terms and conditions of the Lease o i
which this Rider Is attached, the terms and conditions of this Rider shall control. f’
Tenant Landlord f
FeBiENa £ MNLAND SOUTHWEST MANAGEMENT,

d/b/a My Big Fat Restauramnt L as managing agent for the Owner
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SECTION 7 Corporation/Limited Liability Co.:
EACH PERSON LISTED MUST SUBMIT A COMPLETED FORM “LIC0101”, AN "APPLICANT™ TYPE FINGERPRINT CARD, AND $29 FEE FOR EACH CARD.

[ cORPORATION Complete questions 1,2,3,5,6,7, 8.
LL.C. Complete questions 1, 2, 4, 5, 6, 7 and attach copy of Articles of Org. and Operation Agreement.
1. Name of Corporation/L.L.C.. OCEAN DINING L.L.C.

(Exactly 25 it appears on Articles of Inc. or Arficies of Org.}

f s .
2. Date incorporated/Organized: 7,80 State where incorporated/Organized: AZ
3. AZ Corperation Commission File No.: Date authorized to do business in AZ
4 AZ LL.C. File No: _ 112987030 Date authorized to do business in AZ: .. 7/08

. s CorpJL.L.C. non-profit? 1ves NO  if ves, give IRS tax exempt dumber

& List all direciors / officers, controlling stockhoiders or members in Corporation/L L.C.

Last Flest iiddie Tiie Regidence Address City Siats Zip
Roumanas Jobn Mgr go11 M. 675 5t Paradise Valley AZ 85253

(ATTACH ADDITIONAL SHEET(S) IF NECESSARY} :
7. List stockholders or controlling members owning 10% or more: I

Last First Middle % Owned Residence Address City State Zip.
Roumanas Jobm 100% go11 N. 670 St. Paradise Valley AZ 85253 o

(ATTACH ADDITIONAL SHEET(S) IF NECESSARY)

8. if the corporation/L.L.C. is owned by another entity, attach an ownership, and director/officer/members disciosure for the
parent entify. Attach additional sheets as necessary in order to disclose real people.

Qoﬁd.ﬂué-tﬁtdﬂﬂttlol.BQC‘Q.IU‘:snuvtntdqohataoa.insitna&ﬁac#aai&e:ﬁewaﬁ&a@e&@&@sﬂeht#qlaswsuawuaa!-ﬂQQQ!QOQQD;!OOOQ'J!!;.!.D

SECTION 8 Club Applicants:

EACH PERSON LISTED MUST SUBMIT A COMPLETED FORM “LICTIGT", AN "APPLICANT" TYPE FINGERPRINT CARD, AMD $29 FEE FOR EACH CARD.

1. Name of Club: Date Chartered:
(Exactly as it appears on Ciub Charter or Bylaws) {Atach a copy of Club Charter or Bylaws)

2. s club non-profit? Cdves CIno ittax exempt, give IRS tax exempt numbet,

3. List officer and directors:
Last First Middle Titie Residancs AGUress City State Zin

ATTACH ADDITIONAL SHEET(S) IF NECESSARY



SECTION 9 Probate, Will Assignment or Divorce Decree of an existing Bar or Liquor Store:
1. Current Licensee's Name: '

{Exactly as it appears on license) Last First Middle
2. Assignee's Name;

Last First Middle
3. license Type: License Number: Date of Last Renewal:

4. ATTACHTO THIS APPLICATION A CERTIFIED COPY OF THE WiLL, PROBATE DISTRIBUTION INSTRUMENT, OR DIVORCE
DECREE THAT SPECIFICALLY DISTRIBUTES THE LIQUOR LICENSE TO THE ASSIGNEE TO THIS APPLICATION.

mese!;wontﬁlluq"nhtlﬁﬁoa‘tvneiﬁ.saisoweist%lG!eﬁs&i‘a&énaﬁﬂh.l';e’él-iQitw:Itn!‘c‘g..v‘ldﬁtﬂb&h.ll!t!vviﬁt!ﬂ.‘.ta-teiIc.ll-o.

SECTION 10 Government: {for cities, towns, or counties only)

1. Person to administer this license:

Last First Middie

2. Assignee’s Name:

Last First Bicidin

A SESARATE LICENSE MUST BE OBTANED FOR EACH PREMISES FROM WHICH SPIRITUCUS LIGUOR IS SEF@VE&Z&

q-tcno:nsc-n----unnicno.-sutﬁaow;-n-snnco»--c-nudascanwacsaessesuu:&mxeu.as‘n-ﬁ-nawas;ssase@cioaaaa-asmsuo«.-aqaaana«&i{:%wau:s

SECTION 11 Person to Person Transfer:

Questions to be compieted by CURRENT LICENSEE (Bars and Ligquor Stores ONLY).

1. Currert Licensee's Narme: Entity: i
{Exactly as i appears on lense) Laal First Middle {indiv., Agent, et

f

2. Corporation/LL.C. Name:
{Exactly as  appears on licanse)

3. Current Business Namae:

(Exactly as it appears on ficense}

4. Current Busingss Address: Street

City, State, Zip
5. License Type: License Number Last Renewal Date!
& Current Mailing Address, Streat

{Other than business)
City, State, Zip

7 Have all creditors, lien holders, interest holders, etc. been notified of this transfer? D YES E] NO

8. Does the applicant intend to operate the business while this application is pending? O ves Llno i yes, complete section
5, attach fee, and current license to this application.

g | hereby relinguish my rights to the above described license io the applicant named in this application and hereby declare
that the statements made in this section are true, comect and complete.

A _declare that | am the CURRENT OWNER, AGENT, CLUB MEMBER,

{Print full name}
PARTNER, STOCKHOLDER or LICENSEE of the stated jicense. | have read this section and the contents and all statements
are true, correct and complete.

State of v Counity of
A The foregoing instrument was acknowledged before me this
{Signature of CLRRENT LICENSEE) day of ,
Day Month Yaar

My commission expires on:

{Signature of NOTARY PUBLIC)



SECTION 12 Location to Location Transfer: (Bars and Liquor Stores ONLY)

APPLICANTS CANNOT OPERATE UNDER A LOCATION TRANSFER UNTILIT 1S APPROVED 8Y THESTATE. -, = B30 Th o hE

1. Current Business: MName
{Exactly as L appears on ficgnse)
Address
2. New Business! Name
e not use PO Box Number)
Address
3. License Type: License Number: i.ast Renewai Date:
4, What date do you plan to move? What date do you plan to open?

SECTION 13 Questions for all in-state applicants:

1. Distance {o nearest school: fi.  Name of school:
{Regardiess of distance)
Address
7. Distance to nearest church £t Hame of church:
{Regardiess of distance)
Address
3. [ am the: ] Legses O suscessee [T OwWnER 1 PURCHASER (of premises)

4. ¥ the premises is leased give lessors! Narme

Address

4z Monthiy rentalfiease rate § What is the remaining length of the lease? yrs, mos.

45, What is the penalty if the lease is not fulfiled? & ar tther

{give detalis - attach additional sheet ¥ FECESSETY)

5. What is the fotal business indebtedness of the applicant for this licensefiocation excluding lease? 3

Does any ane creditor represent more than 10% of that sum? L[1YES [INO i yes, list below. Total must equal 100%.
Last First Middle % Crwed Residence Address City Siate Zio

(ATTACH ADDITIONAL SHEET IF NECESSARY)

§. What type of business will this license be used for? (BE SPECIFIC)

v Mas a license, or a transfer license for the premises on this application been denied by the state withint the past one {1) year?
O vEs DI NO if yes, attach explanation.

8. Does any spirituous liquor manufacturer, wholesaler, or employee | have any interest in your business? Clyes O NO

9. is the premises currently licensed with a fiquor license? C1veEs [ NO [ yes, give license number and licensee's name:

License # (Exactly as it appears on license) Name fq W\U\\} S . U-Y\J >

AMENDMENT



SECTION 12 Location to Location Transfer: (Bars and Liguor Stores ONLY}

APPLICANTS CANNOT OPERATE UNDER A LOCATION TRANSEER UNTIL IT 1S APPROVED BY THE STATE.

1. Current Business: Name YT Th T iier in Beoo
(Exactly as it appears on license)
Address
2. New Business Mame
(Do niot use PO Box MNumbar)
Address
3. License Type: License Number Last Renewat Date:
4. What date do you plan to move? What date do you plan to open?

4sae%@e&sew%%swais&es?s«asséat&':swaeta‘szaeez&Eﬁnﬁtt!ﬁisﬁsw&n@eswzs!&e!asal’..-‘-‘uauaﬁ!z(o!'tﬁleuolaﬁeﬁwnwhﬁﬁia&sﬁe‘ibeeasésse%

SECTION 13 Questions for all in-state applicants:

Rio Vista Element
10237 W. Encanto Blvd
Address Avondale AZ 85323

1. Distance to nearest schoot: 2640 f  Name of schook
{Regardiess of distance)

2 Distance to nearest church:_5280  #  Name of chureh: First Baptist Church
[Regardless of distance) 2517 N. 107" Ave
Adidress Avondale A7 8332

3 famthe: LESSEE U susiesses L1 owner E‘] PURCHASER (of pramises)

4. If the premises is leased give lessors: Name Gateway Pavillions LLC C/O Kitchell Dev

1707 B. Highland #200 Phoenix AZ 85016

Address
4a. Montnly rentalflease rate 3 30100.00 What is the remaining length of the lease? 5 .yrs. Mos.
, Balance
4b. What is the penally if the lease is not fuifiled? § o or other

{give details - attiach addiional shesst if necassary)

5. What is the fotal business indebledness of the applicant for this licensefiocation excluding lease?$ £

Does any one creditor represent more than 10%: of that sum? Cves Llno yes, list below. Total must equal 100%.
fast First Middie % Owed Residence Address City State Zip

(ATTACH ADDITIONAL SHEET IF NECESSARY)
Restaurant

&. What type of business will this license ne used for? (BE SPECIFIC)

7 Has a license, or a transfer license for the nremises on this application been denied by the state within the past one (1) year?
CJves NO if ves, attach expianation.
8 Does any spirituous hiquor manufaciurer, wholesaler, or employee , have any interes! in your business? Oves NG

g. Is the premises currently licensed with a liquor flicense? YES D NO If yes, give ficense number and licensee's name:

12076064 Amy Nations

License # (Exactly as it appears on license) Name




SECTION 14 Restaurant, or Hotel-Motel Applicants:
1. Is there a valid restaurant or hotel-motel liquor license at the proposed location? YES Cno yes, give licensee's name:
Nations Amy > and license # 12076064

Last First Middle

2 if the answer to Question 1 is YES, you may qualify for an interim Permit to operate while your application is pending; consuit
ARS. Section 4-202 01: and complete Section 5 of this application. '

3. All restaurant appiicants must complete a Restaurant Operation Pilan (Form LICG114) provided by the Department of Liguor.

4. Do you understand that 40% of your gross revenue must be from food sales? ves LIno

uuuuuuuuuuuuuuuuuu AEARE RUE LS HR AR B UPT R DU TR ERTEEFRO TS ERTER G

SECTION 45 Diagram of Premises: (Blueprints not sccepted, diagram must be on this form)

1. Check ALL boxes that apply 1o your licensed premises:

X entrances/Exits & Liquor storags areas
Ll Drive-in windows 1X] Patic enclosures
|| Service windows || Under construction: estimated compietion date

2 Restaurants and Hotel/Mote!l applicants must explicitly depict kitchen equipment and dining facilities.

3. The diagram below is the only area where spirituous liquor is to be sold, served, consumed, dispensed, possessed, or stored.
Give the square footage or cutside dimensions of the licensed DIEmisas.

00 NOT INCLUDE PARKING LOTS, LIVING GUARTERS, ETC.
Ent/Exit

7000sq

NW Patio

X3

WA

o 1|

Ent/Exit

Ent/Exit

YOU MUST NOTIFY THE DEPARTMENT OF LIQUOR OF ANY CHANGES OF BOUNDARIES,
ENTRANCES, EXITS, OR SERVICE WINDOWS MADE AFTER SUBMISSION OF THIS DIAGRAM.

6



SECTION 16 Geographical Data: A SAMPLE FOR THIS SECTION IS PROVIDED ON THE NEXT PAGE.

List below the exact names of all churches, schools, and spirituous tiquor outlets within a ong mile radius of your proposed location. Ref.
ARS. 4201 (B

4 Costco
5 Village [nn Nt
3 Carrabba’s
9
Native New Yorker // \
4 ‘ 4 \
Red Robin / o b
5 / = a ﬁg;
& Peter Piner Pizza /’ fe i
7 Pilot Trael Center g; ¢ . ‘:
i ‘? 1
8 Rio Veld flementary ; 5 A s !
g First Baptist Church | McDowell Rd
10, CJ’s Film Studio
1.
12.
o SEE AMENDMENT
14.
15,
ATTACH ADDITIONAL SHEET(S) IF NECESSARY

A = Your business name and identify cross streets.

ot
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SECTION 17 signaturs Block:

, Lauren Kay Merrett declare that: 1) | am the APPLICANT (Owner, Agent, Partner, Stockholder
{Print name of APPLICANT/AGENT listed in Section 4 Cuestion 1}

{10% or more), Member, Officer (10% or more ownership), or Club Member making this application; 2} | have read the
application and the contents and all staternents are true, correct and complete; 3) that this appilication is not being made to
defraud or injure any creditor, taxing authority, regutatory authority, or transferor; 4) that no other person, firm, or corporation,
except as indicaied, has an interest in the spiritucus liquor license for which these statements are made; and 5) that to the best
of my knowledge and belief, none of the owners, partners, members, officers, directors or stockhotders listed have been

convicted of a felony inthe past five (5) years.
7% W"z’ ﬁ- State OM ﬁ’w County of /?/7 ‘;% E /’@&2 g
)( /@/,é)%ﬁ‘/b A2 The foregoing mstmment was acknowledged before me this

é/ sgﬁ um¥ /7 ! :5 /daycf (7'4-/ W wﬁ’?

(/““\\Dav M

(Signature of NOTARY PUBLIC)

My commission expires on
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SECTI

m%ﬂ;gemmﬁﬁmm , & ipirihunos figuor outiols within 8 ane mile medium of your pronimed iocation, Ref,
ARE 3
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L . daciEre that: 1) | the APPLICANT (Owrar, Agent, Fariner, Stockinadar
{Priot ram of APPLICANTIAGENT 1akod I Baclion 3 Comeetion 1)
{10% or more}, Member, mifmammm}*mmmmmm 2} 1 have read the
epplication and the corents and of sisternents ane true, comect and complets; 3) et this application is not being mate it
defrawd or injure any craditor, txdng suthonty, reguiatony authatity, or tansferor; 4) thet no othir person, i, o sorporstion,
mmwmmmmmmmw&mﬁmmmmm&mmmmmm
of my knowledge and belief, none of the swners, partnens, mambete, officers, direciors or stooidhiolders Bzted have boen
comviched of » felony in the pant five (5) yaare,

Bl o Conrdy of
x ' ' Tie Sompoingg Edeusrasst wam seirnonbatiaad hafors s this
proee
aayof
iy Ao Vemr
igntirn of NOTTARY PLISLIE]

AMENDMENT
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LIC1i4

ARIZONA DEPARTMENT OF LIQUOR LICENSES & CONTROL

800 W Washington 5th Floor . - =« o iz mio 400 W Congress #521
Phoenix AZ 85007-2934 ~ Tucson AZ 85701-1352
(602) 542-5141 (520) 628-6595

RESTAURANT OPERATION PLAN

PRINT LUSE 8L ACK INK
LICENSE %/ / Q O7 722

See Avrtached

List by Make, Model and Capacity of your :

Grill

Cwer

Freezer

Refrigerator

Sink

Dish Washing
Facilities

Food Preparation
Counter

Other

Other

Other

Print the name of your restaurani. _
My Big Fat Greek Restaurant

Attach a copy of your menu (Breakfast, Lunch and Dinner including prices).

List the seating capacity for:

a. Restaurant area of your premises [ 206 ]
b. Bar area of your premises { 20 1
c.  Total area of your premises [ 226 ]

What type of dinnerware and utensils are utilized within your restaurant?
B Reusable L1 Disposabie

Does your restaurant have a bar area that is distinct and separate from the restaurant seating?
(if yes, what percentage of the public floor space does this area cover)? B Yes 10 % [ No

What percentage of your public premises is used primarily for restaurant dining?
(Does not include kitchen, bar, cocktail tables orgame area.) ___ 20 %

*Disabled individuails requiring special accommodations, please call the Department.

LicG114 054/20046



8. Does your restaurant contain any games or televisions? £} Yes K No
If yes, specify what types and how many of each type (Televisions, Pool tables, Video Games,
Darts, elc).
2, 30"~ 1, 60" Panasonic

8. Do you have live entertainment or dancing?  © Yes KNo
(if yes, what type and how ofter?) o

10.Use space below or attach a list of employee positions and their duties to fully sta{f: your
business.

5 Hostesses
& Bartenders
26 Servers

4 Bussers

A5 Runners
17 _Kitchen Staff

Attach additional sheets if necessary

i Lauren Kay Merrett

declare, that | am the APPLICANT filing this
{Priet full name;
application. 1 have read this application
under penalty of perjury, that | am the applicant named hereof and that the application has heen read by me and that the
conte;?grain and ail statements contained herein are true, correct apg complete.
( i

, ey
o 2 et~ eI Py s ST P
) e v Al 4 . SUBSCRIBED IN MY PRESENCE AND SWORN TQO before
/" J meThe fofeg‘oiné instrumeht was acknowiedged before me this

B “NOTARY PUBLIC ARZORA this C?L// day of 6‘7’10]4 ./ M’)

MEAR OO DCAUNT ,
My Corgn, Sxgiras Sepd 4, 418

WS AR =N S XY=
My commission expires on: O\

N (Signature of NOTARY PUBLIC) >
’/pﬂ—""“

, being first duly swom upon oath, hereby depose, swear and

(Signature of APPLI

s CFFICIAL SEAL
Zay JUANITA A ESPARZA




Appetizers
Flaming Saganaki "OPA Time”
Filaming Feta"OPA Time”
Tzatziti
Hummus
Skordalia
Baba Ganoush
Fggplant Salad
Taramosalata
Dolmades
Spanakorize
Tyropita
Keftedes
Seuzoukia
Zucchini Cakes
Feta & Kalamata Olives
Greek Fries
Calamari
Spinach & Artichoke Dip
Bruschetta
Fat Greek Dips with Pita
Fratziki, Hummus, Skordalia,
Taramosalata (caviar spread), Baba Ganoush

Fat Greek Combe with Pita
Spanakopita, Tzatziki, Souzeukia,

S4.50

54.50

$4.95

$6.95

$6.95

$14.95




Feta Burger

Chicken Sandwich

Bacon & Swiss Chicken Sandwich
Aegean Club

yyro Burrito

Roeasted Chicken Wrap
Veggie Wrap

Fish & Chips

Steaks & Seafood

Juiey tloz Fiat ivon Steak
Filer Mignon
Steak & Shrimp
Fresh Salmon
Blackened Salmeon & Shrimp
Salmon & Shrimp Baked in Foil
Pistachio Crusted Red Spapper
Snapper Opa
Souvlaki Dinners

Pork Souviaki

cen Sonyviaki

A prreeec e EPR ]
%E'_}a,& 2 .
. -

fa32e 4

$14.95

$18.95

$17.95

§$14.93

$14.95

£16.95

£13.95
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Blackened Salmon Caesar
Griiled Salmon & Shrimp Salad

Pizza Salad

Pasta
Athenian Spaghetii
Spaghetti & Meatballs
Fettuccini Alfredo

Stuffed Spinach,
Artichoke Feta Rigatoni

3

Add Chicken to any above
4

idd Shrimp fo any above
Pita

Gyro

Falafel

Pork Souviaki

Chicken Souviaki

Chicken Breast

Add Fries, Greek or Caesar salad

Served with fzatziki, red onions,

fresh tomatoes and feftuce on the pita.

Traditional Favorites

My Big Fat Burger
Bacon Swiss Burger

Mushroom Burger

o
=
e
th

§7.95

510.93

52.00
$3.58

$7.95

$8.99

$8.99
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Bummus, Dolmades, Baba Ganoush/Eggplant Satad

Fat Greek Soups

Avgolemano or Seup of the Day

Pizza & Calzones

Greecian Delight
Mediterranean
Sausage, Pepperoni
BB Chicken

Yeggie

Calzones
Bl Greco
Fiorentine

Veggie Calzone

Fresh Garden Salad
Greek Salad $4.95 regular
Our Greek with Gyro
Our Greek with Chicken
Village Salad (Horiatiki)
Calamari Salad
Grilled Chicken Salad
Caesar Salad

Add Chicken S$2.00
Add Shrimp  $3.00

$8.95

S8.95

£
2
v
oh

[
ol
&
h

$8.95

§7.93

§7.9%

&
-k
e
[#

$7.95 large
add §2.60

add 32.00

$2.75 enp
$1.73 bowi



Mix and match any twe, your choice.
(Priced at higher value)

Greek Specialties
Award Wining Gyro Dinner
Stuifed Peppers
Spanakopita
Tyropita
Pastitsio
Mousaka
Marinated Chicken Breast
Chicken Riganato
Braised Lamb
Lamb Chops (Paidakia)

Mediteranisgn Gritied Vegetables
Meat Lovers For Two

" A symphosium of eestasy.”

Lamb cheps, pork, chicken and beef scuviaki, gyro, mousaka,
pastitsio and tzatziki, served with Greek salad for two, rice,
and roasted lemon potatoes with pita bread.

't T T . rye B7
Df‘,ﬁnumj d Loupie pis 21

Desserts
B.,i, o
ke

$9.95
$10.95
55.50
$8.50
$12.95

$12.95

$16.95 per person

H

e




Flambe Baklava $6.95




,,,,,

Jtem #35  Corner Drain Boards in Bar Area — 2 Each @ 320.00 § 640.00
e Wall Mount Rear :
s FEquipment Mount Ends
s 1legip Front

iters #21  Carry-Out Counter @ Bar — 1 each $  806.00
¢ Staipless Steel Work Top W/6” Back Splash
s (1) ea. Electrical Outlet for P.O.S. in Splash
« (4) ea. Stainless Steel Legs
+ (1) ea. Adjustale Under Shelves, (1) Lower apd {1}
Intermediate

Trem #71  ASF Standard Hand Sinks W/Drain — Code #3123 $  495.00
3 Each @ § 165.00 Each

F L9

Itera 853  S/S Cormer Guards - 27 x 3" x 92"y 14 GA §/S § 1,133.00
35 Each @ § 33.00 Each
s [No Holes
= Tuck Edges



Paée 2

[1em £38A Beverage Counter 116" x 30" ‘—1 E’.‘ach-;u v $1,900.00

L

&

(1) Sets of Rack Slid es™ )

Space for Tce Cream Freezer— By Dealer

(Jpeu Base Tabie Construction with Adjustable
Under Sheif

Sizinless Steel Panel in Front of Freezer

Hand Sink with Splash Guard

Dipper Weli

(3} Electrical Dutlets in Splask

{rem 4588 Beverage Counter 637 x 307 - 1 Lach $ 1.100.00
» {2} Sets of Rack Slides &
« Space for Trash Can o

ltem #73  Chef’s Counter W/Refrigerated Base ~ 1 Each $32,000.08

Cross Rails at Rear and Front to Back en Ends
Open Base Coustruction

Raised Scrap Hole in Top over Trash Cap

{2) Electrica) Outlets i Back Splash B

Chef's Side includes: 25°-67 « 36"

&

e & & %

| ]

Refrigerated Base, (8) ea. Drawers, (3} ea. Doors

Openiog for Heated Cabinet

Raised Refrigerated and Heated Rail on Top

Plate Pass Thru Storage under Hot Wells

Hand Sink W/Spiask Guard

Raised Trash Chute Hole

Top Notched back 2t Right ead to allow for Steamer on Stand ~ By
Dealer

Waitress Side fncludes: 25°-6” x 187

-

Recessed Section for Rice Cookers W/Told Down Doors Below
(4} Sets of Double Doors W/Piate Storage behind

(1) Doer W/Electric Pasel behind

Back Splash/Chase from top to over shelf also supparted with
(4) post on Chef’s Side

Second Over Shell W/Heat Lamps supperted with (8) posts
[nit to be Pre-Wired to Control Papel

Fold up Toe Kick on Waitress Side



Page 3 e =
Iten 112 & 1124 S/S§ Wall Covering e
I Section - 33" x 6'-67 et
1 Section - 18" x §'-6" I

item #129 ‘Woark Table
. Same 2s Quiback Steakbouse #1298

[rem 2127 Mobile Worktable 30" x 24" W/2” Down on From
1 Each
s+ 1-1/27 Down on Ends
« 1.1/17 up on Rear
= 4 Casters I with 37 Brakes NS F.
+ ] Under Shelf Adjustable
+ Simular to Outback Steakhouse Stapdard #114

Item #144 Two Compartment Sink and Prep Table 30” x 1207
1 Each
« Back Splash oo Rear
= “V" Edpge on Front and Botk Ends
s Zea 24" x 247 Sipk Bowis
s Same as Carrabba’s #0590

Irern #1448 S/% Wall Skelf 120" W/lntegral Brackets
X 12" Front 10 Back ~ 1 Each

Item #141A Wall Mounted Shelf W/ tensii Rack %67 x 157 ~ | Each
s Shelf Above ‘
* Single Bar below
e Similar to OQutback Steakhouse #1306

item #141  Prep Table 30” x 96" — | Each
« Back Splash Rear
« Frootand End 2”7 Down ,
» Area at Left below Top to be spea {or Roll-ins
o Approximately 36" at right belew Top to have
Doubie Under Shelves
+« 6 Legsand ]l Cross Rail
« Similar to Outback Steakhouse 7141

b

o
K
¥
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Pageé 4

frem €113 & 122 Work Table 30" x 1087 - {Fach = $ 9.550.00

Ttem #70 & TOA

item #1398

item #35

Ttem #14%

&

Refrigerated Base W/4 Drawers. .- o
Refrigerated Top Rall W/Lids

Double Under Shelves on Left Ead

Cutout on Top left End for Hot Food Walls

W/ Apren and Controls

Rewote Refrigeration - By Dealer

Pass Over Shelf “L” Shapes at Right and Wall Mount
Shetves Wall Mountad - 1 Bach - #1212

Back Counter at Carry Qut Approx. 897 x 387 § 6.500.00
1 Each Includes:

(1) Set of Double Wall Shelves 127 x 727 - #704

Open Base Construcrion with Refrigerated Base
Hemote

Refrigerator bas () ea. Drawers, (1) 2a. Deor

And is 577 LOwg

$pace for Under Counter Heating Cabinet - By Dealer
Tabie is cut short to aliow for Free Standing

Soda Tewer — By Dealer

(1) ea. P.0.5. Receptacle in Back Splash

Lce Scoop Holder —~ ASF Standard —~ Code #8256 g 19.00
1 Eack
Floor Drain Trough and Grate 34” x 127~ 1 Each § 97100

L ]

S/S Anti Splash Trough

§/S Removable Bar Grate

Similar to Flemings #006 — Code #5804
inciudes Crate of Earlier Shipment

Chewical Shelf 347 x 15"~ 1 Each §  143.00

[ 4

&

Hose Rack — ASF Standard ~ Code #8185 g

fategral Ead Brackets
Same as Quthack Steakhouse/Carrabba’s
#149 and £135

(W 21
Lad
i)
[}



Page 5

lrem #1530  Mop and Broom Rack - ASF Srapdard - Code #8208 § 39.00

[tern #96 Soiled Dish Table “U” Shaped Apprnx.' 96" x 108" x 407

Ttem %98

{eom 895

Ttem #100

{tem %136

{tem #1335

ftem #94

s Ssme as Outback Steakhouse Standard #8056

Booster Heater Shelf
» Same as Flemings #0356

Oishwasher Duet Husers Wl ollar
47 16" x 667 - 2 esch @ § 160.00 Each

Clean Dish Table W/Over Bhelf 307 x 72" -~ 1 Each
e Over Sbhelf W/lntegrai Brackets
¢ Same as Carrabba’s 4129 Plus Shelf

Wall Shelf 127 11267 — 1 Each
¢ Shelf to have Integrai Ends
» Similar to Outback Steakhouse H144 4

3-Compartment Sink 307 x 1267 - 1 Each
s 247 x 24" Bowls - 3 Each
e Twist Handle Drains — 3 Each
s Inptegral Drain Boards '
s Same as Quthack Steakhouse #1335

Pot Rack 247 x 42" — 4 Tier — 1 Each
e Shelf Type Construction ~ 4 Each
« Uprights 4 Each W/Adjustable Legs
s 78" High

TOTAL

$ 3.000.00

]
L
b
<
o
L

5 2,000.00
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ARIZONA DEPARTMENT OF LIQUOR LICENSES & CONTROL

400 W Congress #5321
Tucson AZ 85701-1352
(520) 628-6595

800 W Washington Sth Floor
Phoenix AZ 85007-2934
(602) 542-5141

- —

HOTEL-MOTEL AND RESTAURANT LICENSES
RECORDS REQUIRED FOR AUDIT OF SERIES #31 & #12 LICENSES

MAKE A COPY OF THIS DOCUMENT AND KEEPIT WITH YOUR DLLC RECORDS

In the event of an audit, you will be asked 1o provide to the Department any documents necessary
to determine compliance with A R 8. §84-205.02(G). Such documents requested may include
however, are not limited 1o;

1. All invoices and recepts for the purchase of food and spiritucus Hguor for the Hoensed
premises. [f you do not have all food or liquor invoices, please contact your vendors
immediately and request copies of missing invoices. These must be available for pick-up at
the time of the Audit Interview Appointment. If all food invoices are not available at that
time, you may not be given credit for all food sales.

2. A list of @lf food and liguor vendors =_§;-_:;
3. The restaurant menu used during the andif period
4. A price list for aleoholic beverages during the audit period i"‘
5. Mark-up figures on food and alcoholic products during the audit period i
&. A recent, accurate inventory of food and liquor {taken within two weeks of the Audit i

{nterview Appointment)

el

. Monthly Inventory Figures - beginning and ending figures for food and liguor
. Chart of accounts {copy}

. Financial Statements-Income Statements-Balance Sheets

& N0 oo

oy

. General Ledger

A. Sales Journals/Monthly Sales Schedules
1) Daily sales Reports (to include the name of cach waitress/waiter, bartender, etc. with
sales for that day)
2) Daily Cash Register Tapes - Journal Tapes and Z-tapes
3) Guest Checks
4} Coupons/Specials
5} Any other evidence to support income from food and liguor sales

B. Cash Receipts/Disbursement Journals
1y Daily Bank Deposif Ships
2} Bank Statements and canceled checks

11. Tax Records
A. Transaction Privilege Sajes, Use and Severance Tax Return {copies)
B. Income Tax Return - city, state and federa! {copies)

C. Any supporting books, records, schedules or documents used in preparation of tax

retums
LICI013 03/2004



12. Payroii Records
A. Copies of all reports required by the State and Federal Government
B. Employee Log (AR.S. §4-119)
C. Employee time cards (actual document used to sign in and out each work day)
D. Payroll records for all employees showing hours worked each week and hourly wages

The sophistication of record keeping varies from establishment to establishment. Regardiess of each
licensee’s accounting methods, the amount of gross revenue derived from the sale of food and liquor must
be subsiantially documented.

REVOCATION OF YOUR LIQUOR LICENSE MAY OCCUR IF YOU FAIL TO COMPLY
WITH A.RS. §4-216(A)7 AND ARS. §4-205.02(G).

A.R.S. §4-210(A)7
The licensee fails to keep for two years and make available to the department upon reasonable
request all invoices, records, bills or other papers and documents relating to the purchase, sale
and delivery of spirituous liquors and, in the case of a restaurant or hotel-motel licensee, all
invoices, records, bills or other papers and documents relating to the purchase, sale and delivery
of food.

ARE. §4-205.02(CG) ”
For the purpose of this section: .
1. “Restaurant” means an establishment which derives at least forty percent (40%) of it&'
gross revenue from the sale of food. v

f"ll
2. “Gross revenue” means the revenue derived from all sales of food and spirituous liquorzpn
the licensed premises, regardless of whether the sales of spirituous Hguor are made under &

restaurant license issued pursuant to this section or under any other license that has been ifSued
for the premises pursuant to this article.

1, {print licensee name):

mfa Z\ﬁ 24 Pr"A[

Last First

have read and fullv understand all aspects of this statement.

State of //

The foregoing mstrument was acknow ;edged before me this

X ﬁj,!}m 4;%/\;/71;1%' @d&yofi:ﬂé%. @@7
Month

&" / (Sigmmne 0}{ License?T Day

"; ' \,ium A‘A.C::?;ﬁﬁzm,&} /—\ec&
S es

My commission Expires on: "
e Signature of NOTARY PUBL

Day Mi)mh Year\~
MAKE A COPY OF THIS DOCUMENT AND TH YOUR DLLC RECO

)
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ARIZONA DEPARTMENT OF LIQUOR LICENSES & CONTROL

. Lo R 400 W Congress #521
800 W Washington 5th Floor A T g . \X
Phoenix AZ 85007-2934 R Tucson AZ 85701-1352
(602) 542-5141 T QUESTIONNAIRE =« . (520) 628-859 \\%
S S Loty gt s AN

iocal iaw enforcement agencies for the purpose of background checks only but muist be hincked in be unreadabl r sting

Attention ali Local Governing Bodies: Social Security and Birthdate Information is Confidential. This informat m befiven o
. of any public view. - e

Y
Road carefully, This Instrignent Ta sworn documernt. Type or print with black ink. % \

o SN

-

An extonsive inyeg;tigaﬁm of your bavkaround will be conducted. False or incompiete answers.
couid result in crimin prcsecmuog:'ag{;‘ he deniat ersubseqweat revocation of 2 icense or permit.

TO BE COMPLETED BY EACH DWNER, AGENT, PARTNER, STOCKHOLDER (10% OR MORE), MEMBER, OFFICER OR MAMNAGER. ALSO EACH PERSON
COMPLETING THIS FORM MUST SUBMIT AN “APPLICANT TYPE FINGERPRINT CARD WHICH BAY BE ORTAINED AT THE DEFT. FINGERPRINTING
SEUIST BE DONE BY A BONA FIDE LAW ENFORCEMENT AGENCY DR A FINGERPRINTING SEGVICE APPROVED BY THE DERARTMENT OF LIQUOR.
THE DEPARTMENT DOES NOT PROVIDE THIS SERVICE. e

Liquor License #

Eff. 10/01/03 there is a $28.08 processing fee for each fingerprint card submiited. v 7
4 service fea of $25.00 will ba charged for all dishonored checks (A.R.S. 44.6852)
{ ifthe Iccation is ty itensed)

1. Check [ Jowner [JPartner [_|Stockholder [IMember [JOfficer I Agent 7 Manager(Only)
appropriate |[[] Other {Complete Questions 1-20 & 24) {Complate All Questions except# 14, 14a & 25)
BOXm i Licensee or Agent must complete # 25 for a Manager Licensee or Agent must complete #25
2. Name: Merrett Lauren Kay Date of Birth; 29 : '

Cact Firet Wciie £This Wil Not Betome 2 Part of Public Recards]

3. Social Securily Number,_ Drivers License 18 State A7

{This Witk Not of Pubfic Records)
4. Place of Birt; | RoenIX AZ U3a Height 5% weight _135  Eyes: HZ Hain BR
City State Country (not county)
5. Martal Status [ Single B9 Married [ Divoreed [] Widowed Residence {Home) Phone: ( ) Unlisted
8. Name of Current or Most Recent Spouse: Morrow James Quincy Date of Birll
{List all for last § years - Use addifiona! sheat if necessaryd Last First Midca Maidan
7. You are 5 bona fide resident of what state? ___ 5% if Arizora, date of residency: 12/58
8 Telephone number o contact you during business hours for any questions regarding this document. { Gowy a8 L1421
8, If you have been o resident less than ihree {3y months, submit a copy of driver's license or voter registration card,
10. Name of Licensed Premises: __ MY Big Fat Greek Restaurant Premises Phone: { ) pending
11. Licensed Premises Address: 10040 W MCDowell Road Avondale Maricopa 85232
Stroet Address (Do not use PO Box #) Ciy County Zin
12. List your employment or type of business during the past five (5} years, if unemployed part of the time, list those dates, List most recent ist
FROM TO DESCRIRE POSITION EMPLOYER'S NAME OR NAME OF BUSINESS
Month/Year MonthfYear OR BUSINESS {Give street address, city, state & zip)
Mereso Inc
, CURRENT - w
i/ 56 COwner wof g Longmuore St Chandler A7 87054

ATTACH ADDITIONAL SHEET IF NECESSARY FOR EITHER SECTION/
13, indicate your residence address for the last five (8} years: N

FROM TO Rent or RESIDENCE Sireet Address
Monih/Year | MonthiYear| Own it innet. ~iving name. address and phone mumber of landiord

-

1796 | CURRENT

LIC 0101 0272005 Disabled individuals requiring special accommodations, please call the Department. {602) 542-8027



13 he M3 b e fic ki tar £ 15

14, As an er, Agent, Partner, Stockholder, Member or Officer, will you be physically present and operating the CIYES PENO
the licensed premises 7 If you answered YES, how many hrsiday? , angwer #14a below. i NO, skip to #15.

14a. Have you attended a Department approved Liguor Law Training Course within the last § years? {Must provide proof) Cyes XNO
¥ the angwer fo # 14z Is “NO”, course must be completed before issuance of a new license or approval on an existing license,

15. Have you EVER been detained, cited, arrested, indicted or summoneg o court Tor violation of ANY faw o

crdinance (regardiess of the disposition even # disrnissed or expunged)? For raffic violations, inciude only Tives ENO
those that were alcohol ardfor drug refated,

8. Have you EVER been convicted, fined. posted bond, besr ordered fo deposit ball, imprisoned, had sentence Tives BNG
suspended, placed on probation or parole for violation of ANY taw or ordinance {regardiess of the disposition
even f disrvssed or expunged)? For iraffic violations, inchide only those that were glcoliol and/or drug refated,

17, Are thera ANY administrative law clistions, compliance actions of consants, cripningl arrests, indictmer s or FIvES NG
symmonses PENDING against you of ANY enlity in which you are now irvolved? e

18, Have you or any entity in witich you have held ownaiship, peen an officer, member, direcior or manager EVER
had & business, professionas or liquor APPLICATION O LICENSE rejected, denied, revoked, suspended or LIvEs B®INO
fined in this or any other state?

19, Has anyons EVER filed suit or obtained a judgment against you in a civil action, the subject of which involved Cives BNO
fraud or misrepresentation of a business, professional or liguor license?

e
£

20. Are yeul NOW or have you EVER feld ownership, beeria coniroling person , been an gificer, metnber, director, ] % KING

or manager on any other Hgnor ficense in this or any other state?

ot
s

if any answer to Questions 15 through 20is "YES™ YOU MUST attach a sinned statement,
Give complete details including dates, agencies invoived and dispositions. e

wdg

# you checked the Manager box on the front of this form, fill In $21-23 and 24, all others skip the following hox {2123} and goto #24

Manager Section i3

21, Have you attended a Department approved Liguor Law Training Course within the last 5 years?  (Must provide proof} CIYER [INO
H the ancwer fo #2721 is “NO™ course must be completed BEFORE ISSUANCE of a new license OR APPROVAL onan exis’&?@ licenss.

99 T3 vou make payments fo the licensee? [ YES CING  #rves”, howmuch? § per moenth, Total debt to fivensee § —

23 1a there @ formal written cortract or agreament between you and e loenses releting o e operation or mansgement of Mis businese?
[1YES [INO #*yes”, attach a copy of such agreement

24, 1, Lauren Kay Merreil . hereby declare that | am the APPLICANT filing this questionnaire.
(Print full narme of Applicant}
| have read this questionnaire and the contents and all statementis are true, corm, ng compiete.

WM%}U# State © ﬁCountyaf Mﬁ@ﬁ
(?f N~ vy

X < Vit The Taregoing instrument was acknowledged before me This

\

Day  Month  vear N J—  (Signaturs of NOTARY PUBLIC

Aophicam

o e
JUANITA A ESPARZA
NOTARY PUBLIE . ARZOMA
MBSRCCPA CORINTY

SERE W Lo, ks Sepd 1, 2000

My commission expires On!

5 \ X
FiLE IN THIS SECTION ONLY IF YOU ARE A LICENSEE G{R AGENT ARPROVING A MANAGER APP 'ﬁ’Qj‘&
Licensee or Agent Apbroval of Manager

25.1, {Print LicenseefAgent's Name);

Herely authorize the applicant to act as manager for the named liquor licensa. \ A
State of Courty of )
The foregoing instrument was acknowiedged before me-shia"
X day of
(Gignaturs of LICENSEE/AGENT) Doy e Year

My commission expires o

Day  Month Year {Signature of NOTARY PUBLIC)




#20

i am currently Licensee on several licenses in the state of Arizona. [am
licensee in an administrative capacity only, and do not have any interest in

or authority for the day-to-day operations of this or any other liguor licensed
business.

Lauren Kay Merrett M.Ed.

.....



@O- @M@f\
ARIZONA DEPARngm;QF ucx__umi LICENSES & CONTROL

400 W Congress #521
Tueson AZ 857C1-1352

_i}ZESTiéNTNﬁ_ﬁE CE e (520) azs-as(ﬁu \\)\

Attention ali Local Governing Bedies: Bocial Sscurity ané;ﬁﬁr{ﬁdate Information s Confidential. This informatigh ma ﬂ?i%ﬁ 1o
icoal law enforcement agencies for the purpose of hackground checks only but must be biocked to be unreadabla p ﬁ\t posting
[/

800 W Washington 5th Flgor - == -
Phoenix AZ 85007-2934
(602) 542-5141

. or any public view.

Read carefully, This instrument E‘saswomtiacum&rﬁ Tyoe or print with biack nk.
An axtensive investigation of ‘%gurfbackﬁ%?unq_‘wﬂi be conducted. False or incomplete answers)
could result in criminal prosecution and the denial or subsefuent revocation of a license oF permit:

TO BE COMPLETED BY EACH OWNER, AGENT, PARTNER, STOUKHOLDER (107 OR MORE}, MEMBER, OFFICER OR MANAGER. ALSQ EACH PERSON
COMPLETING THIS FORRM MUST SUBBIT AN "APPLICANT TYPE FINGERPRIMT CARD WHICH MAY BE ORTAINED AT THE DEPT. FINGERPRINTING
MUST BE DOME BY A BONA FIDE LAW ENFORCEMENT AGENCY OF A FINGERPRINTING SERVICE APPROVED BY THE DEPARTMENT OF LOUOR,
TriE DEPARTMERT DOES NOT PROVIDE THIS SERVICE. S

Liquor License
Eff. 10/01/03 there is 2 $29.00 processing fes for each fingerprint card submitted. V. § r 7 722 c

A service fee of $25.00 will be charged for al! dishonored checks (A R.5. 44.6852}

{1 the focation is currently licensed)

1. Check [ jOwner [ JPartner (@ Stockholder E]Member [Officer (] Agent ] Manager(Only)
appropriate {[] Other {Complete Questions 1-2¢ & 24) {Complete All Questions except # 14, 14a & 25)
DOX—wefpe Licensee or Agent must complete # 25 for a Manager Licensee or A 't st comnlote # 25

Z. Name: Roumanas John _ Date af Birth!
Last First Middle {This Wil Not

lacome a Part

f Buble Racords)

3 . Socist Security Number: : Drivers License # State:  CA
{This Will Not Become a Part of Public Records)
4 . Place of Sirth; _ Pilisburg PA USA  weigtt: 587 weignt_160__ Eyes: BR  Hain _ BR
City State Counfry {not county}
5. Marital Status [ Single [T Married [ Divorced [ Widowed Resikdence {Home} Phong
8. Name of Currert or Most Recent Spouse: Date of Birth:
{List all for last § years - Use additional sheet if NeCcessary; Last First Middle  Maiden
601

7. You are a booa fide resident of what state? Artzona If Arizona, date of residen

B Telephone number ko contact you duning business hours for any guestions regarding this docwr
9. if you have been a resident less than thres (3) months, submit a copy of driver's license or voler registrafion card,

10, Name of Licensed Premises: Wy Big Fat Greek Restaurant Pramises Phone: { ) Pending
11, Licensed Premises Address: 10040 W MCDowell Road Avondale Maricopa 85232
Sireet Address (Do not use PO Box ¥ City County T
12, List your employment or type of business during the past five {5) years, if unemployed part of the fime, list those dates. List most recent 1st.
FROM TO DESCRIBE POSITION EMPLOYER'S NAME OR NAME OF BUSINESS
Month/Year MonthiYear OR BUSINESS {Give street address, Gy, siale & zip)
afoo | CURRENT | ary Big Fat Greek Restamrants | 505 S, Mill Ave. Tempe AZ 85281

ATTACH ADDITIONAL SHEET IF NECESSARY FOR EITHER SECTHON/

12, Indicate your residence address for the lagt five (5) years: N
FROM LS Rent o HESIDENCE Street Address

' wonth/Year | Monthearl Owin If rentad, attach additional sheet giving name, address and phone number of landiord

3/05 | CURRENT

4/00 3/05 781 N 65th St Paradise Valley | AZ 18525,

LIC 0181 0220065 Disabled individuals requiring special accommodations, please call the Department. (602} 542-3027



18

Goto ®

Akt s

(ol enecked e Manage B JEOHT L [l 5515 ! —
14. As an Owner, Agent, Partner, Stackhoider, Member or Officer, Wil you be physically present and operating the Bves[CNO
the ficensed premises ? If you answered YES, how many hrs/day? , answer #14a below. If NO, skip to #15.

14a. Have you attended a Department approved Liquor Law Training Course within the last 5 years? (Must provide proof) EYES Ono
If the answer to # 14a is “NO”, course must be completed before issuance of a new license or approval on an existing license.

15. Have you EVER been detained, cited, arrested, indicted or summoned into court for violation of ANY law or
ordinance {regardless of the disposition even if dismissed or expunged)? For traffic violations, include onf ﬁYES NG
those that were aicohol andior drug refated.

16. Have you EVER been_gonvicted, fined, posted bond, heen ardered to denosit bail, imprisoned, had sentence %ES e}
susponded placed on probation or parale for viokation of ANY law or ordinance (regardiess of the dispasition
even if ismissed or expunged)? For traffic viplgtions, include only those that were afcohol and/or drug related.

17. Are there ANY adminisirative law cifations, compliance actions o consents, criminat arrests, indiciments or E}Y’E N &N a
summonses PENDING against vou or ANY ertily in which you are now involved? i

18. Have you o any entily i which you have held cwnership, been an officer, member, direcior of manager EYER ﬁz’“ s IO
hac a business, professionsl o liquor APPLICATION OR LICENSE refected, denind, revoked, suspended or ES O
fined ins this or any otfwer siate”

19, Has anyone EVER filed suit or obtained a judgment against you in a civil action, the subject of which involved CIES ENO
fraud or misrepresentation of 2 business, professional or fiquor license?

20. Are you NOW or have you EVER held gwnership, been a controliing person , been an officer, member, diredor, QYE s [vo
or manager on gy other liguor license in this or any other state? ' :

i any answer to Guestions 15 through 20 is "YES" YOU MUST attach a signed staterment.
Give compiete details including dates, agencies involved and dispositions.

#f you checked the Manager box on the front of this form, fill In #21-23 and 24, all others skip the following box (21-23) and | Q to # 24

Manager section {' ;

[

21, Have vou attended a Department approved Liquor Law Training Course within the last 5 years?  {Must provide proof) CivesNO

if the answer to #21 is “NO” course must be compieted BEFORE ISSUANCE of a new license OR APPROVAL onan axistiné};';igeme
22. Do you make payments to the licensee? T1YES NGO if*ves’ now much? § per month, Total debt to licensee §__i~
53 Is there a forraal wilten contract of agreemaent batwesn you and the ficensee relating o the nperation of management of this busiress?

TIYES [ING i yes”, attach a copy of such agreerient

o

nereby deciare that | am the APPLICANT fling this quesﬁoﬁﬁéire.

{Frint juli name of Applicant}
i have read this questionnaire and the contents and all statements are true, correct and complete. .

. PR W State of /14'\ Cotinty of _
X e e P Y The foregoing instrumeht was ad(nov.?;gged %e?era %e %as

ey
3i,7day of :Tuﬁ,l . gﬂhm)
¢ Daye / Month Yaar
My commission axpires oY P G L 2L < jEaRE
i Year ) (Signature of NOTARY PUBL;E;

£ IN THIS SECTION ONLY IF YOU ARE A LICENSEE OR AGENT APPROVING A MANAGER APPLICATION
Licensee or Agent Approval of Manager

25.1, {Print Licensee/Agent's Name).
Hereby authorize the applicant to act as manager for the named liquor license.

State of County of
The foregoing instrument was acknowiedged before me this
X day of
{Gignature of LICENSEE/AGENT) Dy Kot Ve

My convnission expires on:

Day  Month Year {Signature of NOTARY PUBLIC)




#15 & #16

in 2005 I received a DUT All court requirements were met and all fines paid.

#18

1 am owner of other My Big Fat Greek Restaurants, at least one of which has
received a liguor violation in the past.

20079 2 counts unauthorized ID & minor
2004 1

2004 1 Possesion after 1:30

#20

I have ownership in several My Big Fat Greek Restaurants.

&Q i S
\_/-:j

John Boumansas Con
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DEPARTMENTAL REVIEW FORM

TYPE OF LICENSE: RouTING:
0 OrF TRACK BETTING OO POLICE DEPARTMENT
XI LIQUOR LICENSE SERIES # 16 DEVELOPMENT SERVICES
0 EXTENSION OF PREMISES [J FIRE DEPARTMENT
g

APPLICANT’S NAME: LAUREN MERRETT

BUSINESS NAME: MY Bi; FAT GREEK RESTAURANT

ADDRESS: 10040 WisT McDOWELL ROAD

CITY: AVONDALE STATE: AZ Z1r CODE: 85323

DEPARTMENTAL COMMENTS!

d‘
Eﬁi\P?ROVE}) /4 =7
[l DENIED SIGNATURE DATE
0 Mﬁ&ﬁw Sve Dot
é TITLE

THIS LICENSE 1S SCHEDULED FOR THE COUNCIL MEETING OF: SEPTEMBER F7, 2067
PLEASE RETURN YOUR COMMENTS TO THE CITY CLERK’S OFFICE BY: SEPTEMBER 3, 2007



DEVELOPMENT SERVICES

MEMORANDUM
%

DATE: August 30, 2007
TO: Linda Farris, City Clerk
PREPARED BY:  Ken Galica, Planner 11 (623) 333-4019

SUBJECT: Series 12 Liquor License for My Big Fat Greek Restaurant
Northwest corner of McDowell Road and 99" Avenue

The proposed location is at the northeast corner of 99™ Avenue and McDowell Road on “Pad E”
of the Gateway Pavilions shopping center. The building is existing and has previously been
occupied by a restaurant tenant, Paul Lee’s Chinese Kitchen.

Series 12 liquor licenses are exempt from any separation requirements from churches, schools, or
fenced school recreational areas.

The General Plan designates the property as Freeway Commercial and the site is zoned PAD
(Planned Area Development), part of the Avondale Gateway PAD approved by the City Council
in May 1986 and amended on October 1, 2001, Restaurants are permitted uses in this PAD.

There are no zoning or separation issues with the site.

Attachment: Zoning Vicinity Map
Aerial of Gateway Pavilions



Proposed "My Big Fat
Greek Restaurant”
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Cirry CLERKS OFPICE

DEPARTMENTAL REVIEW FORM

TYPE OF LICENSE: RouTrinG:
O Orr TRACK BETTING I PoLICE DEPARTMENT
K Liouor LICENSE SERIES # 16 0 DEVELOPMENT SERVICES
3 EXTENSION OF PREMISES 3 FIRE DEPARTMVENT
L

APPLICANT’S NAME: [ _AUREN MERRETT
BUSINESS NAME: My Bio FaT GREFK RESTAURANT
ADDRESS: 10040 WesT MoDoweLL RoaD

CITY: AVONDALR STATE: AZ Ziv Copr: 85323

DEPARTMENTAL COMMENTS:

V' i
7 ' / /|
‘A ApprOVED \ Y A gg?}i gﬁ?
[ DENIED ﬁIGNATURE DATE
FAUE AR 1 AL
TITLE

THIS LICENSE IS SCHEDULED FOR THE COUNCIL MEETING OF: SEPTEMERR 17, 2007
PLEASE RETURN YOUR COMMENTS TO THE CITY CLERK’S OFFICE BY: SEPTEMBER 3, 20017



CITYy CLERK’S OFFICE

DEPARTMENTAL REVIEW FORM

TYPE OF LICENSE: ROUTING:
O OFrF TRACK BETTING Xl POLICE DEPARTMENT
[XI LIQUOR LICENSE SERIES # 16 2 DEVELOPMENT SERVICES
O EXTENSION OF PREMISES O FIRE DEPARTMENT
<

APPLICANT’S NAME: LAUREN MERRETT
BUSINESS NAME: MY BI1G FAT GREEK RESTAURANT
ADDRESS: 10040 WEST MCDOWELL ROAD

CITY: AVONDALE STATE: AZ Zir CODE: 85323

DEPARTMENTAL COMMENTS:

E@RO\’ED 7 8/ ﬁé"?
0 DENIE G DATE
NIED Fl wﬁk } A

THIS LICENSE 18 SCHEDULED FOR THE COUNCIL MEETING OF: SEPTEMBER 17, 2007
PLEASE RETURN YOUR COMMENTS TO THE CITY CLERK’S OFFICE BY: SEPTEMBER 3, 2007
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- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Purchase of Skid Loader September 17, 2007
TO: Mayor and Council
FROM: Cindy Blackmore, Deputy Field Operations Director (623)333-4717
THROUGH: Charlie McClendon, City Manager
PURPOSE:

Staff is requesting City Council authorization to attach to the Houston-Galveston Area Council (H-GAC)
Contract for the purchase of one Case 570M XT Loader from Falcon Power for a total of $51,327.38.

BACKGROUND:

Each year the fleet services division coordinates the purchase of replacement and additional vehicles for each
city department. During the fiscal year 2007/2008 budget, Council authorized the purchase of one additional
skid loader for the wastewater treatment plant.

DISCUSSION:

Fleet services staff coordinated with staff from the water resources department to determine the type of
equipment options that would best fit their needs. It was determined the unit listed below is best suited for the
support required to accomplish the commitments of the wastewater treatment plant division.

BUDGETARY IMPACT:

The 580M XT Case Loader is available on the H-GAC contract through Falcon Power for $51,327.38. Funding
for this piece of equipment was approved in the 2007/2008 budget in the amount of $50,000. The water
resources department will fund the remaining balance of $1,327.38 from their operating budget.

RECOMENDATION:

Staff recommends that the City Council authorize attachment to the Houston-Galveston Area Council (H-GAC)
Contract for the purchase of one Case 570M XT Loader from Falcon Power for a total of $51,327.38.

ATTACHMENTS:

Click to download

[0 HGAC contract pricing worksheet
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- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Amendment No. 2 to the Professional Services September 17, 2007

agreement with Coe and Van Loo Construction Services
for the Thomas (Fulton) Estates lift station

TO: Mayor and Council

FROM: Wayne Janis, Water Resources Director (623)333-4444
THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve Amendment No. 2 to the professional services agreement with
Coe and Van Loo Construction Services, LLC., for additional construction management services associated
with the Fulton Estates lift station, in an amount not to exceed $28,876.84 for a revised total contract amount of
$85,814.84, and authorize the Mayor or City Manager and City Clerk to execute the necessary documents.

BACKGROUND:

On April 19, 2004 the City Council awarded a contract to Coe and Van Loo Construction Services (CVLCSS)
to provide construction management services for the Fulton Estates Lift Station project. The lift station is
located in the Southeast corner of the Fulton Estates residential housing development. The facility includes a 25
foot deep wet well, two 7.5 hp submersible pumps, odor control equipment, an emergency generator and
facility controls. City Council approved Amendment No. 1 to the agreement on September 19, 2006. This
amendment addressed additional stipulations mandated by Maricopa County Environmental Services regarding
the construction of a backup connection to Litchfield Park Service Company’s collection system, in the event
the forcemain which connects the liftstation to Avondale’s collection system ever failed. Amendment No. 1
addresses additional reviews and inspections associated with the County requirements.

DISCUSSION:

Additional services from Coe and Van Loo’s construction inspectors were required, which had not been
included in the original scope of services. Additional inspection services, shop drawing reviews and meetings
associated with change orders were required during the construction phase of the project. This amendment
also covers additional time for contract administration caused by delays during the project. Staff has worked
with the contractor and has reduced the final construction contract amount by $20,884.73 to compensate for the
delays directly related to the additional time.

BUDGETARY IMPACT:
Funding for Amendment No. 2 is available in the Capital Improvement Budget (513-1047-00-8610)

RECOMENDATION:

Staff recommends that the City Council approve Amendment No. 2 to the Professional Services Agreement
with Coe and Van Loo Construction Services, LLC., for additional construction management services
associated with the Fulton Estates lift station, in an amount not to exceed $28,876.84 for a revised total contract
amount of $85,814.84, and authorize the Mayor or City Manager and City Clerk to execute the necessary
documents.

ATTACHMENTS:

Click to download
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SECOND AMENDMENT
TO
PROFESSIONAL SERVICES AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
CVL CONSTRUCTION SERVICES, LLC

THIS SECOND AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT (this
“Second Amendment”) is made as of September 17, 2007, between the City of Avondale, an
Arizona municipal corporation (the “City”’) and CVL Construction Services, LLC, an Arizona
limited liability company (the “Consultant”).

RECITALS

A. The City and the Consultant entered into that certain Professional Services
Agreement dated April 19, 2004, as amended by that certain First Amendment to Professional
Services Agreement dated as of October 17, 2005 (as amended, the “Agreement”) for the City’s
Fulton Estates Lift Station Project.

B. The City has determined that additional services by the Consultant are necessary
to complete the project (the “Additional Services”).

C. The City and the Consultant desire to amend the Agreement to provide for the
Additional Services.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated
herein by reference, and the following mutual covenants and conditions, the City and the
Consultant hereby agree to amend the Agreement as follows:

1. Scope of Work. The Consultant shall provide the Additional Services as set forth
in the Scope of Work, attached hereto as Exhibit A and incorporated herein by reference.

2. Compensation. The City shall pay the Consultant an amount not to exceed
$28,876.84 as consideration for the Additional Services as set forth in Exhibit A. The
Consultant’s total compensation under the Agreement shall not exceed $85,814.84.

3. Effect of Amendment. In all other respects, the Agreement is affirmed and
ratified and, except as expressly modified herein, all terms and conditions of the Agreement shall
remain in full force and effect.

4. Non-Default. By executing this Second Amendment, the Consultant affirmatively
asserts that the City is not currently in default, nor has been in default at any time prior to this
Second Amendment, under any of the terms or conditions of the Agreement.

761618.1



5. Conflict of Interest. This Second Amendment may be cancelled pursuant to ARIZ.
REV. STAT. § 38-511.

IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the date
and year first set forth above.

“City” “Consultant”
CITY OF AVONDALE, an Arizona CVL CONSTRUCTION SERVICES,
municipal corporation LLC, an Arizona limited liability company
By:
Charles P. McClendon, City Manager
ATTEST: Name:
Its:

Linda M. Farris, City Clerk

761618.1



(ACKNOWLEDGEMENTS)

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

This instrument was acknowledged before me on , 2007,
by Charles P. McClendon, the City Manager of the CITY OF AVONDALE, an Arizona
municipal corporation, on behalf of the City of Avondale.

Notary Public in and for the State of Arizona

My Commission Expires:

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

This instrument was acknowledged before me on , 2007,
by as
of CVL CONSTRUCTION SERVICES, LLC, an Arizona limited liability company, on behalf
of the company.

Notary Public in and for the State of Arizona
My Commission Expires:

761618.1
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EXHIBIT A

TO
SECOND AMENDMENT
TO
PROFESSIONAL SERVICES AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
CVL CONSTRUCTION SERVICES, LLC

[Scope of Work]

See following pages.



CVL Construction Services, LLC

CITY OF AVONDALE
THOMAS ESTATES LIFT STATION
AMENDMENT NO. 2

CVL Construction Services, LLC (CCS) contracted with the City of Avondale to provide
Inspection Services, including construction observation, administration and certification
services for the Thomas Estates Lift Station, Project No. LSCI 04, Contract No. 0304180.
(“The Project™)

This Project has included:

The Project was contracted for completion on December 14, 2004. The Contractor,
Highland Engineering, did not complete The Project until February, 2007 (111 weeks).
CCS’ contract included provisions for time extension compensation in the amount of
$590 / week. The calculated delay fees less the earlier Contract Amendment and
Purchase Order totaled approximately $ 44,000.

In the best business practices and mutual interests of the parties, CCS has agreed to
present and request for consideration only those fees equal to CCS’ additional costs.
Those additional fees result from the Contractor’s untimely incomplete and often
unacceptable installation to industry construction standards.

As a result of the Contractor’s performance, CCS provided additional services for:

O Additional meetings $ 1,589.05
O Additional shop drawing reviews $ 2,939.97
O Additional responses to requests for information $ 1,480.50
O Additional change order reviews $ 3,432.65
0 Additional field visits due to the extended duration and increased $ 862.63

levels of inspection due to contractor’s unacceptable installation not
previously included in Amendment No. 1 to the Contract
00 Extensive additional coordination responsibilities between CCS, the $ 18,572.04
Contractor’s staff, City personnel and other Subconsultants,
Manufacturers and Suppliers to gather review and obtain acceptable
Operation & Maintenance Manuals, complete the punch list,
receive equipment guarantees and manufacturer’s installation
certifications, receive spare parts and complete the facility’s
Start-Up and Commissioning, including the additional reimbursable
fees for printing, distribution, deliveries and mileage.

TOTAL ADDITIONAL SERVICES REQUEST $ 28,876.84

N-\14\Projects\Thomas Estates 04-4038-01\Contract\080807 Rev Final Addl Serv Req.doc

4550 NORTH 12TH STREET PHOENIX, ARIZONA 85014-4291 (602) 264-6831 FAX (602) 264-0928



- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Approval to re-plat parcels along Western Avenue September 17, 2007
between 4th street and 5th street for the Old Town
Library
TO: Mayor and Council
FROM: Daniel Davis, Director of Parks, Recreation & Libraries (623)333-2411
THROUGH: Charlie McClendon, City Manager
PURPOSE:

Staff is requesting that the City Council approve the re-plat of parcels along Western Avenue between 4th street
and 5th street for the Old Town Library and authorize the Mayor or City Manager and City Clerk to execute the
necessary documents.

DISCUSSION:

The design for the Old Town Library combined Sernas Plaza, 5th Street, between Western Avenue and
Belmont and newly acquired property west of 5th Street. The site plan provides a functional outdoor space that
can be used by Library patrons and residents and serve as a neighborhood park and gathering space. In order to
accomplish this objective, the city needs to re-plat the parcels and combined them into one parcel.

Staff notified the area residents, business owners, and property owners of the Old Town Library project and the
abandonment of 5th street between Western Avenue and Belmont Drive, and did not receive any adverse
comments.

In addition, the Police and Fire Departments have reviewed the plans and have indicated that the abandonment
of 5th street will not adversely affect there response times or level of service.

Utility companies such as Cox Communications, Qwest, and APS were contacted and informed staff that they
have no objections to this abandonment.

RECOMENDATION:

Staff recommends that the City Council approve the re-plat of parcels along Western Avenue between 4th street
and 5th street for the Old Town Library and authorize the Mayor or City Manager and City Clerk to execute the
necessary documents.

ATTACHMENTS:

Click to download

No Attachments Available




\ = DEVELOPMENT

Avoridale SERVICES

SUBJECT: MEETING DATE:
DR-06-20 Avondale Coldwater I site plan September 17, 2007
TO: Mayor and Council
FROM: Brian Berndt, Development Services Director (623)333-4011

THROUGH: Charlie McClendon, City Manager

REQUEST: At the September 4, 2007, City Council meeting, the Council voted to continue application DR-
06-20 to the September 17, 2007, Council agenda. Staff has been working with the applicant
since that meeting to revise the building elevations for the shopping center. The applicant has
requested more time to prepare the revised elevations in order to comply with Council's
direction. The applicant is requesting that this item be continued to the October 1, 2007, Council
agenda.

RECOMMENDATION:
Staff recommends that this item be continued to the October 1, 2007 Council meeting.
ATTACHMENTS:

Click to download

No Attachments Available




- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Ordinance1267-907 Right of Way Dedication - Ryland September 17, 2007

Homes - Avondale Boulevard and Buckeye Road

(MC85)
TO: Mayor and Council
FROM: Dave Fitzhugh, P.E. Interim City Engineer (623)333-1014
THROUGH: Charlie McClendon, City Manager
PURPOSE:

Staff is requesting that the City Council adopt an ordinance accepting the dedication of certain rights-of-way
along Avondale Boulevard and Buckeye Road (MC85) adjacent to the Coldwater Ridge subdivision and
authorize the Mayor or City Manager, and City Clerk to execute the necessary documents.

BACKGROUND:

On September 3, 2002, Council approved the Final Plat and Map of Dedication for the Coldwater Ridge
subdivision. The Coldwater Ridge subdivision was developed during 2003 through 2005. At the time the Final
Plat was processed and recorded, right-of-way dedications for Avondale Boulevard and Buckeye Road had to
be deferred. This was due to the fact that the required SRP USA Fee Title property exchange had to be
completed and precede the right-of-way dedication. The fee title property exchange was required because of the
relocation of the existing irrigation facilities as part of the road widening improvements for Avondale
Boulevard and Buckeye Road (see the attached Vicinity Map).

DISCUSSION:

Once the SRP USA Fee Title property exchange was completed by Ryland Homes, the reassigned and
remaining road right-of-way was never dedicated. In order to complete this dedication, the following
documents need to be executed, authorized to be accepted and recorded:

e The Buckeye Road right-of-way dedication consists of one parcel:
- 20 ft wide by approximately 1,267 ft long totaling 25,339+ square feet being dedicated by Quit Claim
Deed.

e The Avondale Boulevard right-of-way dedication consists of two separate parcels:
-Dedication of exsiting right-of-way 33 ft wide by approximatley 1,665 ft long totaling 1.32+ acres of
County right-of-way west of the monument line, being dedicated by Quit Claim Deed.
-Dedication of the remaining right-of-way 32 ft wide by approximately 1,634 ft long totaling 1.17 + acres
of Ryland property along Coldwater Ridge, being dedicated by Special Warranty Gift
Deed.

BUDGETARY IMPACT:
No financial impact to the City.

RECOMENDATION:

Staff recommends that the City Council adopt an ordinance to accept the dedication of certain rights-of-way
along Avondale Boulevard and Buckeye Road (MC85) adjacent to the Coldwater Ridge subdivision and
authorize the Mayor or City Manager, and City Clerk to execute the necessary documents.




ATTACHMENTS:

Click to download

[ Vicinity Map
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ORDINANCE NO. 1267-907

AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE,
ARIZONA, ACCEPTING THE DEDICATION OF REAL PROPERTY FOR
USE AS PUBLIC RIGHT-OF-WAY.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF AVONDALE as follows:

SECTION 1. That a + 1.210 acre parcel of certain real property, generally located along
Avondale Boulevard, north of Durango Street, as more particularly described and depicted in
Exhibit A, attached hereto and incorporated herein by reference, is hereby accepted by the City
of Avondale (the “City”) from The Ryland Group, Inc. (“Ryland”), for use as a public right-of-
way.

SECTION 2. That a + 1.324 acre parcel of certain real property, generally located along
Avondale Boulevard, north of Durango Street, as more particularly described and depicted in
Exhibit B, attached hereto and incorporated herein by reference, is hereby accepted by the City
from Ryland, for use as a public right-of-way.

SECTION3. That a + 0.582 acre parcel of certain real property, generally located along
Buckeye Road, west of Avondale Boulevard, as more particularly described and depicted in
Exhibit C, attached hereto and incorporated herein by reference, is hereby accepted by the City
from Ryland, for use as a public right-of-way.

SECTION 4. That the Mayor, the City Manager, the City Clerk and the City Attorney
are hereby authorized and directed to take all steps and to execute all documents necessary to
carry out the purpose and intent of this Ordinance.

[SIGNATURES ON FOLLOWING PAGE]
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PASSED AND ADOPTED by the Council of the City of Avondale, September 17, 2007.

Marie Lopez Rogers, Mayor

ATTEST:

Linda M. Farris, City Clerk

APPROVED AS TO FORM:

Andrew J. McGuire, City Attorney

763941.1



EXHIBIT A
TO
ORDINANCE NO. 1267-907
[Legal description and map of Right-of-Way Dedication]

See following pages.
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115" Avenue
Roadway Dedication
Exhibit “A”

A portion of the east half of the northeast quarter of Section 13, Township 1 North, Range 1
West of the Gila and Salt River Base and Meridian, Maricopa County, Arizona, more particularly
described as follows:

COMMENCING at a Maricopa County Highway Department brass cap in hand-hole, found at
the east quarter corner of said Section 13, from which an Arizona Department of Transportation
aluminum cap in hand-hole, found at the northeast corner of said Section 13 bears North
00°20°08” West, a distance of 2661.62 feet; Thence South 88°48°52” West, along the east-west
mid-section line of said Section 13, a distance of 65.01 feet, to a point on the west line of the east
65.0 feet of said Section 13; Thence Nor:h 00°20°08” West, along the west line of the east 65.0
feet of said Section 13, a distance of 30.00 feet to the TRUE POINT OF BEGINNING;

Thence North 00°20°08” West, along the west line of the east 65.0 feet of said Section 13, a
distance 0 999.41 feet;

Thence North 45°20°08” West, a distance of 35.36 feet to a point on the west line of the east 90.0
feet of said Section 13;

Thence North 00°20°08 West, along the west line of the east 90.0 feet of said Section 13, a
distance of 60.00 feet;

Thence North 44°39°52” East, a distance of 35.36 feet to a point on the west line of the east 65.0
feet of said Section 13;

Thence North 00°20°08” West, along the west line of the east 65.0 feet of said Section 13, a
distance of 526.14 feet;

Thence North 89°55°53” East, a distance of 32.00 feet to a point on the west line of the east 33.0
feet of said Section 13;

Thence South 00°20°08” East, along the west line of the east 33.0 feet of said Section 13, a
distance of 96.17 feet;

Thence South 89°56°07’ West, a distance of 22.00 feet, to a point on the west line of the east
55.0 feet of said Section 13;

P:\Ryld0000-0058\Ryld0058-1\Dwg\Sv\ryld0058-1rm05.doc



Thence South 00°20°08” East, along the west line of the east 55.0 feet of said Section 13, a
distance of 80.00 feet;

Thence North 89°56°07” East, a distance of 22.00 feet, to a point on the west line of the east 33.0
feet of said Section 13;

Thence South 00°20°08” East, along the west line of the east 33.0 feet of said Section 13, a
distance of 1458.75 feet, to a point on the north line of the south 33.0 feet of the northeast quarter
of said Section 13;

Thence South 88°48°52” West, along said north line, a distance of 32.00 feet to the TRUE
POINT OF BEGINNING.

Said parcel containing 1.210 acres, more or less.

P:\Ryld0000-0058\Ryld0058-1\Dwg\Sv\ryld0058-1rm05.doc
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EXHIBIT B
TO
ORDINANCE NO. 1267-907
[Legal description and map of Right-of-Way Dedication]

See following pages.
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Avondale Boulevard
(115" Avenue)
Roadway Quit Claim
Exhibit “A”

A portion of the east half of the northeast quarter of Section 13, Township 1 North, Range 1
West of the Gila and Salt River Base and Meridian, Maricopa County, Arizona, more particularly
described as follows:

BEGINNING at a Maricopa County Highway Department brass cap in hand-hole, found at the
cast quarter corner of said Section 13, from which an Arizona Department of Transportation
aluminum cap in hand-hole, found at the northeast comer of said Section 13 bears North
00°20°08” West, a distance of 2661.62 feet;

Thence South 88°48°52” West, along the east-west mid-section line of said Section 13,a
distance of 65.01 feet, to a point on the west line of the east 65.0 feet of said Section 13;

Thence North 00°20°08™ West, along the west line of the east 65.0 feet of said Section 13, a
distance of 30.00 feet;

Thence North 88°48'52” East, along a line which is 30.0 feet north of and parallel with the east-
west mid-section line of said Section 13, a distance of 32.00 feet, to a point on the west line of

the east 33.0 feet of said Section 13;

Thence North 00°20°08” West, along the west line of the east 33.0 feet of said Section 13, a
distance of 1458.75 feet;

Thence South 89°56°07” West, a distance of 22.00 feet, to a point on the west line of the east
55.0 feet of said Section 13;

Thence North 00°20°08” West, along the west line of the east 55.0 feet of said Section 13, a
distance of 80.00 feet;

Thence North 8§9°56°07” East, a distance of 22.00 feet, to a point on the west line of the east 33.0
feet of said Section 13;

Thence North 00°20°08” West, along the west line of the east 33.0 feet of said Section 13,a
distance 0f 96.17 feet;

P:ARy1d0000-605 8\ Ryld005 8- 1\Dwg\Sviryld0058-1rm06.doc



Thence North 89°55°53" East, a distance of 33.00 feet, to a point on the east line of said Section
i3

Thence South 00°20°08™ East, along the east line of said Section 13, a distance of 1664.28 feet to
the TRUE POINT OF BEGINNING.

Said parcel contaming 1.324 acres, more or less.
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EXHIBIT C
TO
ORDINANCE NO. 1267-907
[Legal description and map of Right-of-Way Dedication]

See following pages.

763941.1



Buckeye Road
Roadway Dedication
Exhibit “A”

A portion of that 20 foot wide right of way conveyed to the USA, by quitclaim deed recorded in Book
150 of Deeds, page 64, recorded June 11, 1920 and being described as follows:

That certain ditch, known as a sub-lateral of Lateral 25 of the Salt River Valley Canal, as said ditch was
located and constructed in June, 1920, through, over and across the North half (N1/2) of Section
Thirteen (13), of Township One North (1N), Range One West (1W), Gila & Salt River Base &
Meridian, Maricopa County, Arizona, together with a strip of land Twenty feet (20 ft.) wide for right-
of-way; the centerline of said ditch and right of way being described, (using as a base the East Half
(E1/2) of the North line of said Section Thirteen (13) with an assumed bearing of West) as follows, to
wit:

Beginning at a point thirty-two (32) feet South and Thirty-three (33) feet West of the Northeast corner
of said Section Thirteen (13), thence South 89°47° West (record), South 89°46°52” West (measured),

along a line which terminates, ten (10) feet west of and forty-two (42) feet south of the North Quarter

(N1/4) comer of said section, 1340.0 feet to the TRUE POINT OF BEGINNING;

Thence South 89°47° West, (record), South 89°46°52” West (measured), along a line which terminates,
ten (10) feet west of and forty-two (42) feet south of the North Quarter (N1/4) comer of said section, a
distance of 1266.99 feet to a POINT OF TERMINUS on the north-south mid-section line of said
Section 13.

Said parcel containing 25,339 square feet, more or less.
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- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Resolution - Canvass of Votes for the September 11, September 17, 2007

2007 Primary Election

TO: Mayor and Council
FROM: Linda M. Farris, City Clerk (623)333-1211
THROUGH: Charlie McClendon, City Manager

PURPOSE:

The purpose of this report is to request that Council adopt a resolution canvassing the vote for the September
11, 2007 Primary Election.

BACKGROUND:

The City of Avondale Primary Election was held Tuesday, September 11, 2007. In accordance with State
Statutes, not less than six days nor more than fifteen days after a primary or general election, the governing
body of the City will meet to canvass the votes.

RECOMENDATION:

Staff recommends the Council adopt a resolution canvassing the vote for the September 11, 2007 Primary
Election.

ATTACHMENTS:

Click to download

No Attachments Available




- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Resolution 2681-907 - Intergovernmental Agreement - September 17, 2007

Littleton School District

TO: Mayor and Council

FROM: Christopher Reams, Deputy Director of Parks, Recreation & Libraries (623)333-2412
THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve a resolution authorizing an Intergovernmental Agreement
between Littleton Elementary School District #65 and the City of Avondale for the purpose of offering out of
school time recreation programs.

BACKGROUND:

The City of Avondale, in conjunction with Littleton Elementary School District, has offered the Summer
Recreation Program for the past nine years. The Summer Recreation Program is offered to Avondale children
who attend school within the Littleton Elementary School District. Staff would like to expand the agreement to
cover other out of school time programs in addition to the summer program. The Out of School Time recreation
programs include, but are not limited to: summer, before and after school, holiday break programs, and special
grant funded programs. The programs are offered for children ages 7-14 years old, and include field trips, arts
and crafts, educational guest speakers, computer lab, sports, interactive games, and meals for certain

programs.

In addition to the Summer Program for 2007-2008, LESD has received a grant to conduct a program that
includes before and after school tutoring and recreation activities. City staff will operate the recreation portion
of the program and school staff will provide the tutoring component.

Currently, everytime that the City and the School District plan a program a separate [GA must be approved by
the City Council and the District Board of Directors. Combining all out of school programming into one IGA
will enhance staff's ability to coordinate the process and ensure that programs are prepared in accordance with
the school schedule.

DISCUSSION:

The IGA will allow the City and the District to provide out of school time programs to Avondale children. The
programs will include a combination of grant funded and self sustaining fee based programs that will be held
throughout the entire year. The City and the District shall employ teachers and program staff responsible for
agreed upon duties of the program. The City shall coordinate the employment process for program staff.

Program planning and implementation will take place throughout the school year as programs warrant. An
annual programming meeting with representatives of the City and the District will be conducted during the
summer of each school year to determine the specific programs that will be included in the following year’s
programming, based on all of the provisions as set forth in the IGA.

The City shall be responsible for programming, equipment procurement, and all program activities other than
school tutoring functions. Tutoring will be provided in accordance with District policies. All programming shall
be jointly agreed upon at the annual planning meetings. All marketing and promotion will be done jointly by
the City and District.




The District shall provide appropriate facilities and transportation for conducting programming and provide
sufficient insurance; covering facilities, transportation, and all program participants.

The term of the agreement is for a period of three (3) years and is reviewable every one (1) year during the
annual planning meeting.

Staff is exploring the feasibility to expand out of school time programming to other school districts that service
the City of Avondale. This IGA will be used as a template for expanding out of school time programs to those
other districts.

BUDGETARY IMPACT:

All expenses associated with the programs will be included in the fees collected from the participants and set in
accordance with the Recreation Cost Recovery Policy approved by Council. The City will be reimbursed from
the District for cost associated with the programs, and all reimbursements shall be verified by appropriate
documentation. The District will be invoiced at the mid point and the end of each specific program, but no later
than 30 days after the end of each program.

The program budgets will include appropriate staffing levels based upon the specific program as developed
during the annual planning meeting. Staff members may be added to maintain adequate adult to student ratios
before or during the program.

RECOMENDATION:

Staff recommends that the City Council approve a resolution authorizing an Intergovernmental Agreement
between the City of Avondale and the Littleton Elementary School District #65 for the purpose of offering out
of school time recreation programs.

ATTACHMENTS:

Click to download
[ RES - 2681-907




RESOLUTION NO. 2681-907

A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE,
ARIZONA, APPROVING AN INTERGOVERNMENTAL AGREEMENT
WITH LITTLETON SCHOOL DISTRICT NO. 65 FOR AN OUT OF SCHOOL
TIME RECREATION PROGRAM.

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF AVONDALE as follows:

SECTION 1. That the Intergovernmental Agreement with Littleton Elementary School
District No. 65 for an out of school time recreation program (the “Agreement”) is hereby
approved in the form attached hereto as Exhibit A and incorporated herein by this reference.

SECTION 2. That the Mayor, the City Manager, the City Clerk and the City Attorney
are hereby authorized and directed to cause the execution of the Agreement and to take all steps
necessary to carry out the purpose and intent of this Resolution.

PASSED AND ADOPTED by the Council of the City of Avondale, September 17, 2007.

Marie Lopez Rogers, Mayor

ATTEST:

Linda M. Farris, City Clerk

APPROVED AS TO FORM:

Andrew J. McGuire, City Attorney
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EXHIBIT A
TO
RESOLUTION NO. 2681-907

[Intergovernmental Agreement]

See following pages.
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INTERGOVERNMENTAL AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
LITTLETON ELEMENTARY SCHOOL DISTRICT #65
FOR
OUT OF SCHOOL TIME RECREATION PROGRAMS

THIS INTERGOVERNMENTAL AGREEMENT (this “Agreement”) is entered into as
of September 17, 2007, between the City of Avondale, an Arizona municipal corporation (the
“City”) and Littleton Elementary School District #65, an Arizona school district (the “District”).
The City and District are sometimes collectively referred to in this Agreement as the “Parties”
and each individually as a “Party”.

RECITALS

A. The City and District desire to provide before/after school and summer recreation
programs for Avondale youth (the “Programs”).

B. The Programs will include a combination of grant funded, District funded and
self-sustaining fee based Programs.

C. The Programs include but are not limited to: summer programs, 21st century grant
programs, before and after school programs, and holiday break programs.

D. The City and District are authorized to enter into this Agreement pursuant to
ARIZ. REV. STAT. § 11-951.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth in
this Agreement, the parties hereby agree as follows:

1. The District shall employ teachers and program support staff that shall be
responsible for agreed-upon duties and responsibilities of the Programs as directed by the City
and the District. All teachers used to implement the Programs shall be District employees. The
City shall employ program staff that shall be responsible for agreed-upon duties and
responsibilities of the Program as directed by the City and the District.

2. The teachers and program staff shall begin implementing the Programs prior to
the start date as determined by City and District representatives. An annual programming
meeting will be conducted by representatives from the City and the District one month before the
anniversary date of this Agreement to discuss the specific programs and activities for the next
programming year. No program activities are guaranteed and subject to staff and facility
availability from both the City and the District.

763907.2



3. All expenses, costs, and supplies associated with the Programs shall be the
responsibility of the program fees collected by the participants or grant funds; provided,
however, that the District shall reimburse the City for costs associated with the Programs.

4. The City shall request reimbursement from the District for costs associated with
the Programs. Each reimbursement request shall be verified by appropriate documentation. This
documentation shall consist of payroll records, purchase orders for materials, and other
appropriate documentation for expenses associated with implementing the Programs. The City
must issue the first invoice for reimbursement of program costs by the halfway point of each
program and a final invoice no later than 30 days after the end of each program.

5. The City shall be responsible for programming and equipment procurement and
provide access to guest speakers for certain activities during the Programs. All programming
will be jointly agreed upon at the annual planning meeting between City and District staff.

6. The District shall provide (a) the appropriate facilities and transportation for
conducting the Programs and (b) sufficient insurance (i) covering such facilities, transportation,
and all of the Programs’ participants and (ii) naming the City as additional insured and loss
payee, as appropriate.

7. To the fullest extent permitted by law, the District shall indemnify, and hold
harmless the City, its agents, representatives, officers, officials and employees from and against
all claims, damages, losses and expenses, including but not limited to attorney fees, court costs,
expert witness fees, and the cost of appellate proceedings, relating to, arising out of, or alleged to
have resulted from the negligent acts, errors, omissions or mistakes in conducting the Program.
The District’s duty to indemnify and hold harmless the City, its agents, representatives, officers,
officials and employees shall arise in connection with any claim, damage, loss or expense that is
attributable to bodily injury, sickness, disease, death, or injury to, impairment, or destruction of
property, including loss of use resulting therefrom, caused by any negligent acts, errors,
omissions or mistakes, related to the Programs.

8. The Parties understand and specifically agree that the terms of this Agreement
may be amended from time to time only upon written agreement by each Party.

9. The Parties understand and specifically agree that the Programs and Programs’
activities will be coordinated and modified by both Parties before the start of each program year
and that the City will act as the overall program coordinator unless amended upon written

agreement of the Parties.

10. This Agreement shall be governed by, construed and enforced in accordance with
the laws of the State of Arizona.

11. This Agreement may be cancelled pursuant to ARIZ. REV. STAT. § 38-511.

12. This Agreement may be terminated under any of the following conditions:

763907.2



a. Either Party may terminate this Agreement with or without cause upon
giving the other party 60 days written notice of such termination.

b. The provisions of this Agreement for payment of funds by the Parties shall
be effective when funds are appropriated for purposes of this Agreement and are actually
available for payment. The Parties shall each be the sole judge and authority in determining the
availability of funds under this Agreement and each Party shall keep the other fully informed as
to the availability of funds for the Program. The obligation of the Parties to make any payment
pursuant to this Agreement is a current expense of the Parties, payable exclusively from such
annual appropriations, and is not a general obligation or indebtedness of the Parties.

14. This Agreement shall become effective after it is (a) approved by the City Council
and the District Board, (b) executed by both Parties and (c) recorded with the Maricopa County
Recorder and shall continue in effect for a period of three years and may be renewed every one
year thereafter by mutual agreement between the Parties.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
date of the last signature set forth below.

“City” “District”
CITY OF AVONDALE, an Arizona LITTLETON ELEMENTARY SCHOOL
municipal corporation DISTRICT # 65, an Arizona school district
By: By:

Marie Lopez Rogers, Mayor Kelli Watson, Board President
ATTEST: ATTEST:
Linda Farris, City Clerk Dr. Roger Freeman, Superintendent

In accordance with the requirements of ARIZ. REV. STAT. § 11-952(D), the undersigned attorneys
acknowledge that (i) they have reviewed the above Agreement on behalf of their respective
clients and that (ii) as to their respective clients only, each attorney has determined that this
Agreement is in proper form and is within the powers and authority granted under the laws of the
State of Arizona.

Andrew J. McGuire Attorney for Littleton Elementary School
Avondale City Attorney
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- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Resolution 2679-907 in Support of LTAF II Funding September 17, 2007
Application

TO: Mayor and Council

FROM: Christina Lyons, Acting Grants Administrator (623)333-1025

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council adopt a resolution authorizing the City to submit an application to
receive 2008 Local Transportation Assistance Funds (LTAF II) in the amount of $115,669.58.

BACKGROUND:

The Arizona Legislature, under House Bill 2565, authorizes LTAF II funds to provide statewide transit and
transportation funding to each city, town and county based upon its percentage of the state’s population. In
Maricopa County, the Valley Metro/Regional Public Transportation Authority administers these funds. An
allocation of $10,100,000 has been made available for distribution for the current fiscal year and the City of
Avondale’s eligible portion is $115,669.58. The funding requires a one-to-one match or $115,669.58, which the
city will need to make available in the FY 2008-2009 budget. The locally-sourced matching funds ratio may not
be comprised of federal funds, but can be allocated from LTAF I. The grant funds must be spent within 24
month of the grant’s release.

DISCUSSION:

LTAF II funding will be used to purchase much needed bus shelters along existing and planned routes
throughout Avondale. It is anticipated that the shelters will provide a safer and more comfortable expereince
for all who use public transit in Avondale. In addition, it is predicted that new shelters will increase appeal and
use of public transit in Avondale. Staff recommends that City Council adopt a resolution authorizing the City
to submit an application to receive 2008 Local Transportation Assistance Funds (LTAF II) in the amount of
$115,669.58.

BUDGETARY IMPACT:

The required matching funds of $115,669.58 will need to be allocated in the FY 2008-09 budget. LTAF I funds
can be used for the required match.

RECOMENDATION:

Staff recommends that City Council adopt a resolution authorizing the City to submit an application to receive
2008 Local Transportation Assistance Funds (LTAF II) in the amount of $115,669.58.

ATTACHMENTS:

Click to download
[ RES - 2679-907




RESOLUTION NO. 2679-907

A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE,
ARIZONA, AUTHORIZING SUBMITTAL OF AN APPLICATION FOR
LOCAL TRANSPORTATION ASSISTANCE FUND II FUNDING FROM THE
ARIZONA DEPARTMENT OF TRANSPORTATION.

WHEREAS, the Arizona Department of Transportation (“ADOT”) is seeking proposals
from local agencies for transit projects relating to all aspects of transit services; and

WHEREAS, the Arizona State Legislature has authorized an allocation of Local
Transportation Assistance Funds II (“LTAF II”’) funds to the City of Avondale (the “City”) to
fund transit activities; and

WHEREAS, the Council of the City of Avondale desires to submit an application for the
LTAF II funds for the construction of passenger amenities in the City (the “Application”).

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
AVONDALE as follows:

SECTION 1. That the submittal of the Application to ADOT for $115,669.58 in LTAF II
funds is hereby authorized.

SECTION 2. That the expenditure of $115,669.58 in matching funds is hereby authorized
and officially designated to be used in conjunction with the LTAF II funds.

SECTION 3. That the Mayor, the City Manager, the City Clerk and the City Attorney are
hereby authorized and directed to execute and submit all documents and any other necessary or

desirable instruments in connection with the Application and to take all steps necessary to carry
out the purpose and intent of this Resolution.

[SIGNATURES ON FOLLOWING PAGE]
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PASSED AND ADOPTED by the Council of the City of Avondale, September 17, 2007.

Marie Lopez Rogers, Mayor
ATTEST:

Linda M. Farris, City Clerk

APPROVED AS TO FORM:

Andrew J. McGuire, City Attorney

762747.1



- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
E-Citation for Police and City Court September 17, 2007
TO: Mayor and Council
FROM: Kevin Hinderleider, IT Director (623)333-5007
THROUGH: Charlie McClendon, City Manager
PURPOSE:

Staff is requesting that the City Council approve a contract with Advanced Public Safety (APS) for the
purchase of eight E-Citation devices and associated hardware and software in the amount of $52,727.15.

BACKGROUND:

In October of 2005, staff from the Avondale Police Department, the Courts and Information Technology
attended a demonstration facilitated by the Tucson City Court and Police Department of an electronic citation
system or E-citation system. The demonstration was well executed and helped staff understand the benefits of
moving from a manual system of writing citations to an electronic solution.

To prepare for the implementation of this system a supplemental budget request of $78,227.15 was prepared for
the fiscal year 2007-2008. The request was approved by Council in the 2007-2008 Budget. The
interdepartmental team consisting of staff from the City Court, Police and Information Technology is now
prepared to implement this electronic solution.

This vendor's solution is approved by the Supreme Court and Avondale is able to purchase this product by
attaching to the Tucson Contract.

DISCUSSION:

To implement the installation of this E-Citation system a total of eight hand held devices, eight printers, a
Spillman citation module, all ancillary hardware and software, and technical consulting services will need to be
purchased and installed during the 2007/2008 fiscal year.

This system will allow an officer to utilize a hand held device to capture all of the necessary information for
issuing a traffic citation. At the end of an officer’s shift all of the citation information is uploaded to the
Supreme Court's case management system (AZTEC) and the Police Departments records management system.
From the point when the citation information is uploaded the Courts can process the case and the Police will
have an electronic record on file of all citation information.

Other jurisdictions have found that the installation of the E-citation system has improved the accuracy

and efficiency of the citation process. Police Officers in the field are able to quickly capture driver
information by utilizing the bar code reader on the device and sliding a person’s license through the hand held
reader. Court staff would no longer need to retype this information into the AZTEC database system and the
Police Records staff would no longer need to retype this information from the citation into their records
management system.

This system will reduce the redundant paperwork and the errors generated by multiple inputs of hand written
information, resulting in greater speed, accuracy and efficiency in processing traffic citations.




Staff is requesting Council to approve a contract for $52,727.15, for the purchase of the hand held devices,
printers, associated hardware and software. The total budget for this project will be $78,227.15 as detailed
below:

Item Description

APS Proposal $49.931.02
5.6% Taxes $2,796.13
Spillman $19,500.00
Consulting $6,000.00
TOTAL $78,227.15
BUDGETARY IMPACT:

The approved budget for this project is $78,227.15 in the Court's Account #101-6200.

RECOMENDATION:

Staff recommends that City Council approve the contract with Advanced Public Safety (APS) for the purchase
of eight E-Citation devices and associated hardware and software in the amount of $52,727.15.

ATTACHMENTS:

Click to download
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PROFESSIONAL SERVICES AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
ADVANCED PUBLIC SAFETY, INC.

THIS PROFESSIONAL SERVICES AGREEMENT (this “Agreement”) is entered into
as of September 17, 2007, between the City of Avondale, an Arizona municipal corporation (the
“City”) and Advanced Public Safety, Inc., a Florida corporation (“Contractor”).

RECITALS

A. After a competitive procurement process, the City of Tucson (“Tucson”) entered
into Contract No. 053058-01 (the “Tucson Contract”), a copy of which is attached hereto as
Exhibit A and incorporated herein by this reference, for the Contractor to provide various
products and services (the “Products and Services”).

B. The City is permitted to purchase the Products and Services under the Tucson
Contract without further public bidding, and the Tucson Contract permits its cooperative use by
other governmental agencies including the City.

C. The City desires to purchase the Products and Services under the Tucson Contract
for a lower cost than would otherwise be available.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated
herein by reference, and the covenants and promises contained herein, the parties hereby agree as
follows:

1. The Contractor shall provide to the City the Products and Services under the
terms and conditions of the Tucson Contract in the quantities as set forth in a purchase order not
to exceed $52,727.15.

2. This Agreement may be cancelled pursuant to ARIZ. REV. STAT. § 38-511.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREQOF, the parties hereto have executed this Agreement as of the date
and year first set forth above.

“City” “Contractor”
CITY OF AVONDALE, an Arizona ADVANCED PUBLIC SAFETY, INC.,
municipal corporation a Florida corporation
By: By:
Charles P. McClendon, City Manager
ATTEST: Name:
Its:

Linda M. Farris, City Clerk

761246.1



(ACKNOWLEDGEMENTS)

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

This instrument was acknowledged before me on , 2007,
by Charles P. McClendon, the City Manager of the CITY OF AVONDALE, an Arizona
municipal corporation, on behalf of the City of Avondale.

Notary Public in and for the State of Arizona

My Commission Expires:

STATE OF
) ss.
COUNTY OF )
This instrument was acknowledged before me on , 2007,
by as of ADVANCED

PUBLIC SAFETY, INC., a Florida corporation, on behalf of the corporation.

Notary Public in and for the State of
My Commission Expires:

761246.1
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EXHIBIT A
TO
PROFESSIONAL SERVICES AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
ADVANCED PUBLIC SAFETY, INC.

[Tucson Contract]

See following pages.



ACVANGET PLUBLID SAFETY

EXTENDED/OFPTIONAL PRICING — STATE OF ARIZONA:
CiTY oF TucsON CONTRACT #053058-01

SOFTWARE SOLUTIONS

3

1. PocketCitation (City of Tucson bulid)
Electronic traffic ticketing software for the handheld devices

2. PoacketCitation {customized build)
Electronic traffic ticketing software for the handheld devices

3. PocketParking (City of Tucson build)
Electronic parking ticket scftware for the handheld devices

4. PocketParking (customized build)
Electronic parking ticket software for the handheld devices

5. PocketForms
Any additional electronic form software for the handheld devices

VB./ QuitkData
Electronic data transfer ta back-end databases

7. QuickAccess / QuickSQL 7 QuickOracle
Back-end storage and reporting system

8 QuickPrint
Re-print of replica ticketizsued in the field

8. QuickTicket/QuickForms
Electronic form software for the mobile computers
(Also requires the Virtual Partner Engina: $5,000)

16, QuickVoice
Audio response of mobile query data on the mobile computers

{Also requires the Virtual Pantner Engine: $5,000)

$ 799/device

$1,399/device

$ 200/device

$ 5989/device

$ G8%/davice

$7.500/datahase

$10,000/system

% 5,000/iceation

$ 278/computer

$ 275/computer

509 Fairweay Drive » Swite 204 » Doerfleld Beach, FL 33441 » Rhons (854} 354-3000 ¢ Fax {354) 354-3001

wery Btivancedpublivsalely com




ATRIAHEED FIBLIS SAFEY

HARDWARE COMPONENTS

1. Symbol MC-50 handheld device w/ 20 imager & Extended Battery
12. Symbal MC-70 handheld davice wf 2D imager & Extended Battery

13. Bymbol MC-8000 handheld device w/ 2D Imager & Extanded Ballery

‘-}( Single-siot cradle for Bymial hrandheld device

;6{ Direct 110v power supply for Symbol handheld device
6 Magstripe reader for Symbol handheld device

17. Extended battery for Symbol handheld device
AB. Zebra RW=420 Thermal Printer

19. Zehra RW-420 Thermal Printer w/ magstripe reader

vQ/O, Rolled, white paper for Zelora thermat printer (36 rolis)

SUPPORT / MAINTENANCE ITEMS

$ 1.314/davice

§ 2,548/device

$ 3,608/device

§

3
$
$
§
3
$

114fdevice
100/device
189/device
125/device

8g9/device

1,048/device

gd/case

24 Annual sofiware maintenance/support (18% of the total software cost)

22. Project Management

23, Training

]

$
$

TBD
&/hour

1,000/day

500 Fairway Drive s Sulls 234 s Deerfisld Beaoh, FL 23441 « Phons {454} 354-3000 e Fax (954} 3543001

www.advancedpublicsalaty com




500 Fairway Drive, Buite 204, Deerficld Beach, FL 33441
: Main: 854-354-3000 « Fax: 854-354-3001
wwwadvancedpublicsafetin.com

Reliable Printing System

The APS QuickPrint™ application enables agency management,
court administrators, and back-office personnel to print clear,
professional copies of tickets on any Windows-based printer from
any location on the agency's technology network. The
QuickPrint™ citation will replicate the ticket as the violator
received it, including electronic signature. Additionally, officer's.
notes, not seen by the violator, may be printed along with the
ticket,

Electronic ticketing is the perfect solution to reduce paperwork
generated by police officers, fire/rescue personne!, and other
first-responders, but court personnel and other back-end:
processing departments may need to print additional copies of
citations or forms. While copies. of the citationfform can be: e
reprinted on the thermal printer, such personnel may not have:
access to this equipment.

The QuickPrint™ application is licensed to the agency and can be
installed at the court and on all other computers requiring
QuickPrint™ functionality, who are connected to the agency's
technology network. Tickets are archived after printing and can be
reprinted as often as needed. Easy to install and simple to use,
the  QuickPrint™ program is the perfect adjunct to
PocketCitation™,

Rugged, Rechas genhie; Wireless
{Bluetooth), Thermal Printer By
Zebra,

Epan's mest rugged high irnpoct printer
wWorks in

handles up to Bport f

evert the most demanding envir

Advanced Public Safety, Inc. davelops targeted fechnology solutions that address the specific challenges of ioday's
public safety organizations. APS works with sach agency to implemeant & solution that fits the agency's present and
future needs. APS products are designed, developed and tested by public safely officers . 2 .
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ADVANGED PUBLIC SAFETY

SOFTWARE LICENSE -
F0ol

THIS SOFTWARE LICENSE (the “Agreement”) is entered on ﬁﬂm 1,7“(’1" 3Mb; and
setween ADYVANCED PUBLIC SAFETY, INC, (“LICEMNSCR"™), 2 Fl orida cor;}ofamn with princizal

offiges ipcated at 300 Fairway Drive, Suite 204, Deersnld Beach, FL, 33441 and
C Snad , (“LICENSEE™), located at
TROA e, Aok 2B

ARTICLE I
RIGHT TO USE LICENSED S8OFTWARE

1.1 Defined Terms.  The terms in this Agreement are defmed as follows:

{a) Eﬁective Date means the date entered sbove,
{b) Licensed Software means the computer program relating to LICENSOR’s Vmual

Partner software application.
{c) Host Software means the Virtual Partmer family of products {QuickVoice,

QuickTicket, etc) and/or PocketSuite (PocketCitation, PocketParking, etc) software sold by APS.

1.2 Grant of Right. Subject to the terms and conditions set forth herein and as of the
Effective Date, LICENSOR grants to LICENSEE, a personal, nonmransferable, nonexclusive right to
instal] and use the Licensed Seftwarg during the Term (as defined below) for the City of Tucson, Except
as expressly penmitted under this Agreement, LICENSEE may not permit any third party to use the
Licensed Software nor may LICENSER use the Licensed Software itself for the benefit of any third party.

1.3 Copying. LICENSEE may not decompile, disassernble, reverse engineer, or translate the
Licensed Software info another computer language or otherwise reduce the Licensed Software to &
humnan-perceivable form. .

1.4 Ownership.  The Licensed Software is LICENSOR’s exclusive property. LICENSOR
shall have sole and exclugive ownership of all right, title, and interest in and to the Licensed Sofiware and

1 medifications and enhapcements thereof (including ownership of all patents, trade secrets and

" al
copyrights pertaining thereto}, subject only to the rights and privileges expressly granted by LICENSOR

This Agreeinent does not provide LICENSEE with title or ownership of the Licensed Software, buf only 3
right of limited vse. LICENSEE must keep the Licensed Software free and clear of all claims, liens, and

encurnbrances,
1.3 Tramsfer Prohibited ~ LICENSEE may not sell, lsase, sublicense or otherwise transfer o
dispose of the Licensed Software, in whole or in part.
ARTICLEIX
LICENSED SOFTWARE ACCEPTANCE

2.1 Pstallation.  The Licensed Software shall be instailed by LICENSEE upon delivery by

LICENSOR, The computer shall ba the type of computer used by LICENSEE'S intended users of the
software and shall contaln the same operating system and software, The date of this dellvery wili be

referred to ag the “Certified Dats”.
2.2 Performance.  During the period commencing on the Certified Date and ending sixty
(60) days thereafter (the “Performance Period™), LICENSEE shall utilize the Licensed Software and
compuier system for I8 intended purpose {in-service use), lesting all operation modes and equipment
configuration, with the system fully Joaded, in order to determine whether the Licensed Software operates
successfully.  “Successful opex:aticn” is defined as the absence of any mafor sofiware failure in the
application software, which results in the disabling of a major item, resulting in the inebility of the overall
system to perform. Minor frilvres, such es operationsl problems and adjus-.ment normally encountered
during implemmentation of » dew system, shall not constituze a failure in achisving sucesssfil operation.
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2.2 Acceptance.  If the Licensed Software doss not suceessiully operate, LICENSEE shell
noiify LICENSOR during the Performance Perind with specific information detailing why LICENSEE
belioves the Licensed Scftware does not succsssfully opemate. If LICENSOR agreez with such
information, LICENSOR shall have ninety (307 days to make any revigions or corrections, [f LICENSOR
fails to make the cotrections within such 90-day period, both LICENSEE and LICENSOR shall each have
the right to terminate this Agreement and the License granted hereunder and LICENSEE shail receive &
fulf refund of the Licensed Software Fees. I, af any time during the Performance Period, the Licensed
Software i3 altered by any party (except LICENSOR) in any way, or if the madia has been damaged by
accident, wbuse or misapplication, or if the unsuccessful cperstion ardsss out of use of the Licensed
Softwars with other than a recommended hardware configuration, the Licensed Sofiware shall
automatically deerned to be accepted by LICENSER. Acceptance shall be indicated in writing from the

City of Tucson,
ARTICLE I
SUPPORT AND MAINTENANCE

3.1 Eligibility for Suppor,
Licensed Boftware Agreement for the application and be in compliance with the schedule of payments.

32
suppert to LICENSEE during the Initial Term and, provided all Apnual Maintenance Fees (as defined

below) ere paid by LICENSEE, during Renewal Terms, Additionally, LICENSOR shall use reasozable
diligence in correcting verifiable and reproducible bugs when reported in accordance with LICENSOR's
standard reporting procedurss, which mey be modified from time to time at LICENSOR’s discretion, Ifa
bug exists, LICENSEE must provide LICENSOR with information suffisient for LICENSOR to duplicate
the circumstances under which the bug in the Licensed Software became apparent. Such technical support

shall be provided to LICENSEE 24 hours a day, 7 days a week, - '

3.3 Upgrades. LICENSOR may, from time fo tims, [ssue new releases of the Licensed
Software, : LICENSOR shall provide LICENSBE with ane {1) copy of sach new relesse without
additional charge. LICENSOR shall provide ressonable assistance to heip LICENSEE install and operate
gach new release, provided that if such assistance is to be provided at LICENSEE's facility, LICENSER
shall pay supplernental charges set forth in LICENSOR's then cwrrent rate schedule for such assistance,
LICENSOR shall use reasonable efforts to modify the Licensed Software to work with upgrades to

LICENSER’S Host Software.
.4 Maintenence. Dmring the Initial Term and, provided sll Annual Muintenazsce Fees. (as
defined below) are paid by LICENSEE, during Rerewal Terms, LICENSOR shall use reasonsble effocts

‘o ensure that the Licensed Software continues to successfully operate in the event of LICENSEE s ‘

npgrade of its Windows operating system, mobile client upgrades or changes, changes to nationsl, state
and/or local queries and medifications to law enforcement forms nsed by the Licensed Softwere.

3.5 Chligations of Customer. LICENSEE must provide new versions of its Host Software to
LICENSOR prior to any installetion of the Licensed Software to determine compatibifity,. LICENSOR
will provide written confirmation of compatibility within ten (10) business days of the date of this
Agreement. In the event the Hest Software {s deemed o be incompstible by LICENSOR, LICENSOR
shall make recommendations for compatibility, If LICENSEE chooses not fo follow such
recommendations, the provisions set forth in Article 17 shall not apply to LICENSEE and the Licensed
Software shall be deemed to be accepted by LICENSEE prior to installation,

ARTICLE IV
PAYMENTS

4.1 Fees, LICENSEE shall pay & one-lime Licensed Software Fee and an Annusl
Maintenance Fee. (See the APS Best and Final Offer Pricing Schedule - Page 7, page 8, and
the ftemized pricing shown in Exhibit A

4.2 Payment Terms, The Licensed Software Fee shall be due and payable when the
Licensed Software is accepted as set Torth in Article 1T LICENSEE ghall pay the Annusl Maintenance
Fee for the Inmitial Term when the Licensed Software is nocepled as sof forth in Article 1T, LICENSEE

2

IO08 58 #48 5k Wi

To be eligible for support, LICENSEE must heve a valid

Scope of Support Services; Fours of Suppart, LICENSOR shell provids technical
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shall pay the Anmual Maintsnance Fee within thirty (30) days of the expiration of any Term for
succeeding Renewal Terms, LICENSEE shall pay sll hardwars costs within thirty (30} deys [from
delivery and acceptance of hardware to LICENSEE. Ik the event that hardware is recedved in separate
deliveries, partial payments shell be made by LICENSEE within thirfy (39} days of each delivery and

acoeptance,

ARTICLE V
TERM AND TERMINATION

51 Term. The Term of this Agreement and the Liconse granted hereunder shall e one (1)
year (the “Initial Term”) commencing on the Effective Date, The Initial Term shsll automaticaily rensw
for subsequent tsrms (each, a “Renewal Term"; collectively, the Initial Term and any Renewal Terms dre
the “Term”) unless either party provides written notice to the other of nor-renewal no later than thinty
{30) duys pricr to the expiration of a Term. Notwithstanding the foregaing, 3 Tetm shall not be renewsd
unless LICENSEE has paid the Annual Maintenance Fee prior to the commencement of the new Term, If
LICENSEE fails to pay the Annual Maintenance Fee prior to the commmencement of a new Term, this
Agreement and the Licensed Software shall termingte immediately. : ' o

3.2 Termination for Breach. This contract may béterminated at any time by mutyal written

consent.  LHCENSEE may terminate this Agresment dnd the License grantad fiereunder upon a
material breach thereof, which such materlal braach has not been cured within thirty (30} days of
the date of notice of such metferfal breach to LICENSOR. If LICENSEE braaches any of g

obligations under this agreement, LICENSOR may Immediately terminate this Agreement,

The LICENSEE reserves the right to cence! the whole or any part of this contract due fc failure of
LICENSOR o carry out ary term, promise, or condiion of the cortract, The LICENSEE will lssue a
wriiten ten (10) day notics of default to LICENSOR for acting or failing to act as In any of the
fallowing:

in the opinfor of lhe LICENSEE, LICENSOR provides personnel that do rot mest the
requiremerds of the contract;

In the opinion of the LHCENSEE, LICENSOR falis o perform ade
conditions or services/spectications required In {his contrect;

In the opinlon of the LICENSEE, LICENSOR aliempts fo impose on the CRy personne
matarials, products or workmanship, which is of an unacceptable quality,

quately the sfipulations,

i or

LICENBOR faita to furnish the required service and/or preduct within the tims stipulated In the
tantract

In the opinien of the LICENSEE, LICENSOR fails to make prﬁgﬁress in the performance of the
requirermants of the contract andfor give the LICENSEE a positive indication thal LICENSDR

will not or cannot parform to the requiraments of the contract,

) I the event of lermingtion if thig Agreement, the LICENSOR shall ba Habls only for payment, under
the payment provisions of this contraet, for services rendered and accepted materid! received by the

LICENSEE before the effective dafe of termination,
Upan any termination of this Agreement, LEC&NSEE shali %mmediate!y cease any and all

use of the Licensed Software and must destroy all coples of the Licensed Software In ls
possession {such destruction includes, without imitation, deleting ail coples Instailed)

and certify such destruction i writlng te LICENSOR within thirty (30) days from the daie

of fermination,

Sl WADTD Py 5002
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Sach ,,;a yrment obfigation of the LICENSEE crealed hereby ls conditionsd upon the avalisbifly of
City, Stale ard Federal funds which are appropriated or slfocated for the payment of such an
obiigation. If funds are not allosated by the City and avaliable for the continuance of service barsin
cortempialed, the contrad padod for the service may be terminated by the LICENSEE ai the end of

t=ge~ii
the period for which funds are available. The LICENSEE shall notry ICENSOR at the garlisst
poesinie time which service will or may be sffectsd by & shortage of funds. Mo penaily shall aconie
to the LLCENSEE In the svent this provision is exergised, and the LICENSEE shall Frot be obligated
or ilabie for any fulure payvments due or for any demages as 5 result of terminafion under his

paragraph.

ARTICLE V1
WARRANTIES; LIMITATIONS ON LIABILITY

6.1 Limited Warrantfes. LICENSOR, warrants that the Licensed Scftware conforms in al
material respects to the specifications for the current release of the Licensed Software as descrived in
LICENSOR’s product specifications as of the Cdate of this Agreemnent. This wamanty I8 expressly
conditioned on LICENSEER's observance of propér oper&tmg security sand data-control-procedures set by
LICENBOR.. LICENSOR is not regnongible for {)iﬁso}escenee of the Licensed Software that may result
from ohanges in LICENSEE'S requiteménts, including new software packeges and/or. operatmg gysterns
used by LICENSEE. The foregoing warranty shall apply only to the most current refease of the Licarsed
Software {ssued by LICENSOR from time to time, LICENSOR. assumes no responsibility for the use of
superseded, outdated, or uncorrected refeases of the Licensed Software, EXCEPT AS SET FPORTH IN
THE FOREGOQING LIMITED WARRANTY, LICENSOR DISCLAIMS ALL OTHER WARRANTINS
EITHER EXPRESS OR IMPLIED, INCLUDING THE WARRANTIES OF MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, ANLY NONINFRINGEMENT. IF APPLICABLE LAW
IMPLIES ANY WARRANTIES WITH RESPHECT TO THE LICENSED SOFTWARE, ALL SUCH
WARRANTIES ARE LIMITED IN DURATION TQ NINETY DAYS FROM THE DELIVERY DATE
OF THE LICENSED SOFTWARE, WITHOUT LIMITING THE OENERALITY OF THE
FOREGOING, LICENSOR MAKES NO WARRANTY OR REPRESENTATION OF ANY NATURE
THAT THE LICENSEE’S USE OF THE LICENSED SOFTWARE WILL BE UNINTERRUPTED,
ERROR FREE, OR SECURE. NO ORAL OR WRITTEN INFORMATION OR ADVICE GIVEN BY
LICENSOR, IT$ DEALERS, DISTRIBUTORS, AGENTS OR EMPLOYEES CREATES ANY
WARRANTIES OR IN ANY WAY INCREASBES THE SCOPE OF THIS LIMITED WARRANTY,
SOME STATES DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES, 8O THE
ABOVE EXCLUSION MAY NOT APFPLY TO LICENSEE. THIS WARRANTY GIVEHES LICENSEE
SPECIFIC LECGAL RIGHTS AND LICENSEE MAY ALSO HAVE OTHER LEGAL RICHTS THAT

VARY FROM STATE TG BTATE.

6.2 Limitation of Demages. LICENSOR IS NOT LIABIE FOR ANY INDIRECT,
SPECIAL, INCIDENTAL OR CONSEGUENTIAL DAMAGES (INCLUDING DAMAGES FOR LOSS
OF BUSINESS, LOSS OF PROFITS, OR THE LIKE), WHETHER BASED ON BREACH OF
CONTRACYT, TORT (INCLUDING WEGLIGENCE), PRODUCT LIABILITY, OR OTHERWISE,
EVENIF LICENSOR OR ITS REPRESENTATIVES HAVE BEEN ADVISED OF THE POSSIBILITY
OF BUCH DAMAGES AND EVEN IF A REMEDY SET FORTH HEREIN i85 FOUND TO HAVE
FAILED OF ITS ESSENTIAL PURPOSE. LICENSOR'S TOTAL LIABILITY TO LICENSEH FOR
ACTUAL DAMAGES FROM ANY CAUSE WHATSOEVER IS LIMITED TO THE AMOUNT PAID
BY LICENSEE FOR THE LICENSED SOFTWARE THAT CAUSED SUCH DAMAGE. SOME
STATES DU NOT ALLOW THE LIMITATION OR EXCLUSION OF LIABILITY FOR
INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION OR
EXCLUSION MAY NOT APPLY TO LICENSEE. TO THE EXTENT PROHIBITED BY
APPLICABLE LAW, THE FOREGOING LIMITATIONS OF DAMAGES DO NOT APPLY TO
DAMAGES FOR FERSONAL INJURY TO LICENSEE, IF ANY, THE CUMULATIVE LIABILITY
OF LICENSOR TO LICENSEE FOR ALL CLAIMS RELATED TO THE LICENSED SOFTWARE

AND THIS AGRBEMENT, INCLUDING ANY CAUSE OF ACTION SOUNDING IN CONTRACT,
TORT, OR STRICT LIABILITY, SHALL NOT EXCEED THE TOTAL AMOUNT OF ALL FEES

4
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PAID TO LICENSOR HEREUNDER. Notwithstanding the foregoing, if the Licemed Software s
aitgred by any party {except LICENSQOR) in any way, or If the media has been damagad by accident,

1
shuise or msa,puc;moa, or if the Licensed Software is used with hardware which ig not recommmended by
LICENSOR, LICENSOR shell have no Hebility hereunder of any nature whatsoever,

ARTICLE VII
MISCELLANEQUS PROVISIONS

7.1 Escrow.  Upon reguest by LICENSEE within ninety (90) days of the date of this
Agresment, LICENSOR shell establish an escrow agreement with an independent t?urd perty agent for the
source code of the Licensed Software. Helease of the source code from esprow shall occur only when
LICENSOR: (i) ceases doing business and its business is not continued by another corporation or enm}f,
(i1} becomas insolvent; m} makes a gefersl assignment for the benefit of creditors; (iv) suffers or permits
the appoinfment of a receiver for {ts business or assets; or (v} avails itself of, or becomes subject to, any
proceeding under Feders! Bepkruptey Ack or any other statute of any state relating to imolveacy or the
orotection of rights of creditors or conditions outlined elsewhere (z:ei]ectzveiy, the “Release Evente”),
Upon the ooturrence of & Relsase Event, LICENSEE shall be entitled to receive a copy of the Source
Code immediately from the Escrow Agent upon LICENSEE s notificaiion in writing to the Bscrow Agent
of any of the circumstances set forth above. . The sowrce code will be releasad to the LICENSEE on the
condition and for the sole purpose of maintaining and supporting the Licensed Software for the remainder
of the Term and may hot bs otherwise uged, ransferved or sold,

7.2 Confi dentmi;g S&bjﬂ{;&’ {0 any appliceble pumic records {aws, LICENSEE shail beold all
components of the Licensed Software in confidence for LICENSOR. Except to such of LICENSEE":
employees to whom disclosure is necessary in order to use the Licensed Software as comtemplated under
this Agresment, LICENSEE tmust not disclose Licensed Software (including methods or amcepts utilized
thereln) to any third party. LICENSEE must appropristely notify all empl oyees to whom any such
disclogure is mads that such diselosure is made in confidence and must be kept in confidence.

7.3 Trademarks. Nothing contained in this Agresment grants LICENSEE any licenss or
right to use any name, trade name, trademark, service mark, symbol or any other identification, or any
cojorable imitation thereof, belonging to o used or adopted by LICENSOR, :

7.4 Stratements. On LICENSOR'S request, bt not morg frequently than annually,
LICENSEE shall furnish to LICENSOR 2 statement, certified by an authorized representative of
LICENSEE, that LICENSEE's use of Licensed Software has been reviewed and that it is being used only
for LICENSERY internel business mupoges and such use is in full complisnce with the provisions of this
Agreement, and an [temized Hat of the computers ingtalled with the software,

7.5 Nonassignability, The partles have entered this Agreement contemplating personal
performance by LICENSEER. The riphts granted LICENSER hereunder duo not extend to entitiss or
persona other than those expressly referred to herein, LICENSEE may not assign this Agreement or the

License granted herein.
76 Entire Agreement, This entire agreemant shall be comprised of the following documents:

Boftware License Agregment
Begt and Final Offer dated March 16, 2005

Advanced Publlc Safety's proposal responsa
Clty of Tuocson Request for Proposal No. DE3084

“« % & B

1.7 Swrvival. ATl covenants, agreements, represestations and warrantics made in this
ni's

Agreement contieue in 7ol foree and effect subssquent to and notwithsiending the Agreerment
terrrination and unti} they are satisfisd or by their neture expire. .
This Agresment, whet&w 5o expressed or not, is hinding wpon, inure fo

rsonzl representatives, legal

7.8 Binding Effect.
their respective persona

tha benefit of, end sre enforceable by the partics and
representatives, heirs, successors and permitted assigns.

guests, demands, consents and r comunications

d by the person gvin

in writing and must be {as

7.9 Modlces,  All notites, re
under this Agrecment must be In

permitted
&




netice) hand deliversd, deliversd by & nationally recognized coutier service, or malled by registered or
certified mail {postags prepald), return receipt requestad, addressed to the appropriste party &t its address
set forth above ot o such other address 28 that party may designats by notce camplvmg with the termiy of
this Section. PBach such notice is deemed defivered: {2) on the date delivered if by hand delivery or
cowrier geovice; or (b)Y on the date upon which the return receipt is signﬂd or delivery it refuged orthe
notce is designated by the postal authotities or courler gervice as not deliverable, as the cass may be, if

meiled or conriered,

7.10 ehya,
accordance with the Iaws of the State of Arizona. The venue for any action or proceeding arising out of

or in connection with this Agreement shall be in the applicable state or federal court located in Pima
Count, Arfzona, snd LICENSEE hereby walves any objection it may have fo such venue, mmdmg,
without Himitation, an objection based on the asgertion that this venue iz an inconvenient forum,

IN WITNESS WHEREOF, the parties have execnfed and delivered this Agreement on the date

set forth shove, C
ICENSOR: ot LICENSEE:
ADVANCED PUBLIC SAPETY, e 7

%ﬂv& j_ﬁ,um 3?? /13%?5‘

T tﬁa&xﬁjﬁ?‘mmz} RUBENSTEINT""  Print Name:

Its: CHIEF EXECUTIVE OFFICER

Venya, Goversing Law. This Agreement shall be poverned by and ccms!ru;d‘ h:;

w (Conbract fﬁrcﬁm }ms‘}f\z{}or




| For this propasal, APS I8 providing the City of Tucson the choice of tnree diferent handheld devices:

1. HP 5150 IPAQ davice (non-ruggedized)

2. Symbol MC-80 device (ruggedized)

%, Casle IT-3000 device (ruggedized)
The following chart (from the =FP document) provides a summary of the pricing for each of the
yed costs associated with gach device ~

proposed handheld devices. Exhibit A contains the full item:
and the optional pricing for the Phase 3 and Phase 4 implementations.

ITEM NO. SCOPE QF WORK PRICE
1 Electronic Citation Managament % | 680,457
Software
2, Electroni Citation Hardware (Optienal) HP iPAQ Device § 100.878
Symbol Device § 103,145
Casio Device 3 114,754
| _
;. System Setup/Configuration {and % ' 8,115
Printer Fapear) ' :
;j. Tralping and Documentation § 8,747
és. First Year Technical Support $ 12,8538
GRAND TOTAL; WP iPAQ Device $_____$187.138

Symbol Device § $188,403
Casio Device § $201,012

OPTIONAL ITEMS:

1. Techrnleal Support:
Year 2 g 12,839
Year 3 § 12,839 |
Year 4 % 12,939 |
S o ki 12,939
cags 7 of &

CONFIDENTIAL: AFS DAFC Responge for REP Mo, 063458
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Phase 2 - Follow-up on implementation in TFD PackatCifation QuickTicket

- implementation of up to 12 TPD vehicle units. | {HP iPAQ Handheld] {MDT)
| :
2 S 41938 . S___21.288
f'

. implementation of up fo 1000 additional users. (HP IPAQ Handheld)

PocketCHation QuickTickat

Phase 3 - Follow-up on impiementation in TPD
{(MDT)

CHerors shall provide a complets breakdown of

costs, including pricing for addiHonal users in

increments of 250 (pricing for additional 250, 500,250 $____636.500 324,500
f
760 1,908,500 973,500

$ 1,288,000

f

J

|

|

® |

780 and 1000 ussers). :
500 $__ 1273000 .  §__ 649,000 f

s |

1000 § 25546,000 . f

|
§

are corteined in Exhibit A of this proposal,)

!
f {Pricing for the Symbol and Casiv handheld devices
i
!
}

|
|
J(Pric!ng for the Symbol and Casio handhsld devices
Lare pontalned in Exhibit A of this proposal}

!

}

' !

. Phase 4 - Implementation in Additlenal City, PocketCitation QuickTicket |

Departments (up to an additional 100 users). !

Offerors shall provide & complefe breakdown of (HP iPAQ Handheld) (MDT) )
costs, including pricing for single additional users,

as wall as In increments of 28 (pricing for adgditional 25§ 63.650 $ '32'4,56 [

253, 50, 75 and 100 users), ;

’50 $ 127,300 . $ 64,900 . |

75 § 180,860 : $ 87,350 J

100 § 254,600 ; $ 129.800 !!

]

Fage 8ol 8

COMFIDERTIAL: APS BAFQD Regponss for REP Mo, 055058




PHASE #1 — Summary Pricing for All Proposed Handheld Devices

43
43
43
43

APS BAFO Proposal: City of Tucson.

PocketClation (raffic citation) Application
PocketParking (parking cliatfier) Application
QuickDats Applcation

Handhald Device

Magsirp Reader

Bar-code Reader

Mobile Themnal Prirntar
Cradie for Handheld Device
Fower & Cennection cords

54,357
$8,800
$7,600

§10,00C

§23,807

8,857
$30,067
38,887
24
sl

334,357 £34,357
$8,800 $8,500
$7,800 $7.500

Deployment Costa:
1 Project Managsmaent $1.400 $1.400 $1,400
1 Trainihg & Support Materials 4,313 4,313 54,313
1 Trave! Expense §1,084 81,034 $1,034
43 Case of Faper for Printer (36 rolis/casa) 85,115 46,115 £6,116
4 Annuzl Malntenance/Support $12,839 $12,930 $12,839
TOTAL $187,138 $189,403 $204,012

P
.
LM
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- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Approval of Amendment No. 3 to the Design-Build September 17, 2007

Contract with Landscapes Unlimited for pre-construction
services of phase II of Festival Fields

TO: Mayor and Council

FROM: Daniel Davis, Director of Parks, Recreation & Libraries (623)333-2411
THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve Amendment No. 3 to the Design-Build Agreement with
Landscapes Unlimited, LLC to provide pre-construction services for phase II of Festival Fields at a cost of
$650,570.29 and authorize the Mayor or City Manager and City Clerk to execute the contract documents.

BACKGROUND:

Council awarded a Design-Build contract to Landscapes Unlimited, LLC on November 21, 2005 for pre-
construction services for phase 1 of Festival Fields. Olsson Associates was the lead architectural design firm
that led the park design effort.

On April 24, 2006 Council approved the Amendment No. 1 to the Design-Build Agreement in the amount of
$4,055,880 for the first phase of the park construction. Phase 1 included a lighted four (4) diamond softball
complex, restroom building, lighted multi-purpose festival area, 296 parking spaces, entry roadway, sidewalks,
infrastructure for water, sewer, and irrigation, site lighting, and landscape.

On June 4, 2007 Council approved Amendment No. 2 to the Design-Build Agreement in the amount of
$498,687.45 for additional work not anticipated in the original project scope for phase 1. These items included
unforeseen conditions that were uncovered during construction and engineering design refinements.

DISCUSSION:

The Design-Build Agreement consists of two distinct phases; the pre-construction phase and the construction
phase. At the conclusion of the pre-construction phase, the City and Contractor shall negotiate a Guaranteed
Maximum Price (GMP) for the construction phase of the project. If the City and Contractor cannot agree on a
GMP for the construction phase, the City shall be free to publicly bid the construction phase utilizing the
construction plans and specifications.

Staff negotiated a total pre-construction services fee with Landscapes Unlimited, LLC. The Scope of Services
and Fee Proposal for these services include the design of all phase II improvements, allowances for
Geotechnical, Environmental, and Architectural services, along with printing of Design Development Drawings
and Specifications.

BUDGETARY IMPACT:

Festival Fields Phase II has a $7 million budget, and will consist of the construction of a lighted four-field ball
field complex, Splash pad, picnic areas, basketball and tennis courts, restroom, roadways, parking and
landscaping. The fee for these pre-construction services is $650,570.29

Funding for this work is budgeted in the Park CIP fund account # 310.




RECOMENDATION:

Staff recommends that the City Council approve Amendment No. 3 to the Design-Build Agreement with
Landscapes Unlimited, LLC to provide pre-construction services for phase II of Festival Fields at a cost of
$650,570.29 and authorize the Mayor or City Manager and City Clerk to execute the contract documents.

ATTACHMENTS:

Click to download
[ Third Amendment




THIRD AMENDMENT
TO DESIGN-BUILD AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
LANDSCAPES UNLIMITED OF NEBRASKA, L.L.C.

THIS THIRD AMENDMENT TO DESIGN-BUILD AGREEMENT (this “Third
Amendment”) is made as of September 17, 2007, between the City of Avondale, an Arizona
municipal corporation (the “City””) Landscapes Unlimited, L.L.C., a Nebraska limited liability
company, d/b/a Landscapes Unlimited of Nebraska, L.L.C. (the “Contractor”).

RECITALS

A. The City and the Contractor entered into that certain Design-Build Agreement,
dated November 21, 2005 (the “Original Agreement”), for the purpose of designing and
constructing the City’s new Lower Buckeye Park (hereinafter referred to as “Festival Fields”)
and the City’s new Pendergast Park (collectively, Festival Fields and the Pendergast Park are
referred to as the “Project”).

B. The Original Agreement was amended twice, on April 24, 2006, to establish the
GMP and the date of substantial completion for Phase I of the Festival Fields portion of the
Project (the “First Amendment”), and on June 4, 2007, to approve certain change orders related
to additional work performed in conjunction with construction of Phase I of the Festival Fields
portion of the Project, resulting in an increase to the GMP and the date of substantial completion
for the construction phase of Phase I of the Festival Fields portion of the Project (the “Second
Amendment”). The Original Agreement, the First Amendment and the Second Amendment are
collectively referred to herein as the “Agreement.” All capitalized terms used in this Third
Amendment shall have the meanings set forth in the Agreement, unless specifically defined
otherwise in this Third Amendment.

C. The City and the Contractor desire to further amend the Agreement to increase the
GMP by an amount sufficient to compensate the Contractor for pre-construction services related

to Phase II of the Festival Fields portion of the Project.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated
herein by reference, the following mutual covenants and conditions, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the City and the
Contractor hereby agree as follows:

1. Subsection 7.1 (B) of the Original Agreement is hereby deleted in its entirety and
replaced with the following:

761986.1



B. The City shall pay the Contractor (1) $677,097.00 for services
performed during the Pre-construction Phase relating to Phase I of the Festival
Fields portion of the Project and (2) $650,570.29 for services performed during
the Pre-construction Phase relating to Phase II of the Festival Fields portion of the
Project, including all allowances and reimbursable expenses.

2. Subsection 7.1 (C) of the Original Agreement is hereby deleted in its entirety and
replaced with the following:

C. Compensation of Pre-construction Phase Services shall be
equitably adjusted if such services extend beyond (1) May 31, 2006, for services
performed during the Pre-construction Phase relating to Phase I of the Festival
Fields portion of the Project and (2) March 1, 2008, for services performed during
the Pre-construction Phase relating to Phase II of the Festival Fields portion of the
Project, for reasons beyond the reasonable control and not the fault or partial fault
of the Contractor or as provided in Section 9.1 below. For changes in Pre-
construction Phase Services, compensation shall be adjusted as mutually agreed
upon by the City and the Contractor at the time of such extended services.

3. The Pre-construction Services Amount set forth above for services performed
during the Pre-construction Phase relating to Phase I of the Festival Fields portion of the
Project, including all allowances and reimbursable expenses, is the total compensation from the
City to the Contractor for its fee and for the performance of the Pre-construction Phase services
related to Phase II of the Festival Fields portion of the Project in accordance with the Agreement
and pursuant to the Scope of Work, including Assumptions and Exclusions (including
allowances), submitted August 21, 2007, 16 pages, attached hereto as Exhibit 1.

4. In all other respects, the Agreement is affirmed and ratified, and, except as
expressly modified herein, all terms and conditions of the Agreement shall remain in full force
and effect.

5. By executing this Third Amendment, the Contractor affirmatively asserts that the
City is not currently in default, nor has been in default at any time prior to this Third

Amendment, under any of the terms or conditions of the Agreement.

6. This Third Amendment and the Agreement may be cancelled for a conflict of
interest pursuant to ARIZ. REV. STAT. § 38-511.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREQOF, the parties hereto have executed this Agreement as of the date

and year first written above.
‘(City”

CITY OF AVONDALE, an Arizona
municipal corporation

Charles P. McClendon, City Manager

ATTEST:

Linda M. Farris, City Clerk

761986.1

“Contractor”

LANDSCAPES UNLIMITED, L.L.C., a
a Nebraska company d/b/a Landscapes
Unlimited of Nebraska, L.L.C.

By:

Name:

Title:




(ACKNOWLEDGMENTS)

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

This instrument was acknowledged before me on , 2007,
by Charles P. McClendon, the City Manager of the CITY OF AVONDALE, an Arizona
municipal corporation, on behalf of the City of Avondale.

Notary Public in and for the State of Arizona

My Commission Expires:

STATE OF
) ss.
COUNTY OF )
This instrument was acknowledged before me on , 2007,
by , the of LANDSCAPES

UNLIMITED, L.L.C., a Nebraska limited liability company d/b/a Landscapes Unlimited of
Nebraska, L.L.C., on behalf of the company.

Notary Public in and for the State of

My Commission Expires:

761986.1
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EXHIBIT 1
TO
THIRD AMENDMENT TO
DESIGN-BUILD AGREEMENT
BETWEEN
THE CITY OF AVONDALE
AND
LANDSCAPES UNLIMITED OF NEBRASKA, L.L.C.

[Scope of Services, including Assumptions and Exclusions]

See following pages.



City of Avondale
Festival Fields Community Park — Phase Two

City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services

Scope of Work

FESTIVAL FIELDS COMMUNITY PARK PHASE TWO — PROJECT DESCRIPTION

The 80-acre Festival Fields Community Park site is located in southern Avondale,
directly adjacent to the Agua Fria River south of Lower Buckeye Road. Phase one
which consisted of the four plex softball complex, the festival field area, parking areas
within the northern half of the site and the northern half of the main entry road and is
scheduled for completion by August 2007 . Phase Two which will be completed under
this scope of work will complete the southern half of the park and will include sport
courts, 6 lighted Little League ball fields, group ramada area with a performance stage, a
splash pad play area, playground, restroom building and restroom concession building,
utility infrastructure, roadways and parking areas. In addition, phase two will also include
additional improvements within phase one, such as a playground, picnic ramadas and a
restroom facility adjacent to and north of the festival field area. The construction budget
available for Phase Il Improvements is $7,000,000, however, Olsson will provide design
services for the remaining park elements not constructed in Phase |, including the south
park road.

The following Scope of Work Proposal has been prepared for completion of the phase
two construction documents for the remainder of the park site, and is based on the
Master Plan Graphic dated October 12™" 2005, review of the 15% schematic design and
Phase-Il Improvement modifications established by the City of Avondale.

FESTIVAL FIELDS COMMUNITY PARK PHASE TWO — SCOPE OF WORK

1.0 PROJECT INITIATION AND DESIGN REVIEW

¢ Project Kickoff Meeting
The Olsson Associates Design Team (OA) shall facilitate a project kickoff
meeting at the City of Avondale (“City”) with the City Stakeholders to discuss
the project schedule, design intent, budget, and deliverables.  Other
stakeholders will include user groups, public utilities, government agencies, and
the contractor. A key component of this meeting shall be the review of the
phase two 15% schematic design. The City shall provide OA with any potential
site plan modifications, which may be due to phase one as built conditions, site
constraints, budget or recreational programming needs. Any site plan
modifications shall require City review and approval prior to the start of
construction documents and the review of the master drainage, water and
sanitary sewer reports.

¢ |Initial Project Schedule
OA will produce a Design Project Schedule for the completion of the
design for phase two in MS Project format in coordination with City staff



City of Avondale
Festival Fields Community Park — Phase Two

City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services

Scope of Work

and the Contractor. Baselines will be kept to track changes in the
Schedule as the project progresses.

e Drainage Master Plan Review

The master drainage report which was approved as part of the phase one
improvement plans will be revisited by OA and City staff to determine if any
modifications are necessary due to as built conditions of phase one or any site
plan modifications requested by the City of Avondale. Any improvements
adjacent to the phase two site which have occurred since the completion of
phase one construction documents will also be evaluated by OA and City staff
to determine any impact to the approved master drainage report. OA shall meet
with the Maricopa County Flood Control District (MCFCD) to update them on
the phase two improvements and review the Floodplain Use Permit and
FCDMC Right of Way Permit for compliance. Any modifications to the drainage
report will adhere to the format outlined in the City of Avondale Design
Standards. All drainage requirements, guidelines, assumptions and
calculations shall be performed using the Maricopa County Flood Control
District (MCFCD) Drainage Design Manuals, Volumes | & II.

o Traffic Impact Analysis Update:
The Traffic Impact Analysis developed and approved during Phase |
improvements, will be updated to reflect the build-out conditions of the Park.
This will include the following:

Trip Generation for the Park

Weekday background traffic volumes

Weekend (Saturday and Sunday) background traffic volumes

Weekday total traffic volumes

Weekend (Saturday and Sunday) total traffic volumes

Signal Warrant Analysis

The study will also include a discussion on the future south access road to

the Park site, both interim and ultimate configuration

NoOoOkWN =

e Water Design Report Review
The water design report which was approved as part of the phase one
improvement plans will be revisited by OA and City staff to determine if any
modifications are necessary due to as built conditions of phase one or any site
plan modifications requested by the City of Avondale. Any water design report
modifications will adhere to the format outlined in the City of Avondale Design
Standard.

e Sanitary Sewer Design Report Review
The sanitary sewer design report which was approved as part of the phase one
improvement plans will be revisited by OA and City staff to determine if any
modifications are necessary due to as built conditions of phase one or any site
plan modifications requested by the City of Avondale. Any sanitary sewer



City of Avondale
Festival Fields Community Park — Phase Two

City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services

Scope of Work

design report modifications will adhere to the format outlined in the City of
Avondale Design Standard.

e As Built Review and Design Adjustments
OA shall review the Festival Fields Community Park Phase One approved as
built plans with LU and the City to identify major deviations, if any, from the
phase one construction documents. All deviations shall be incorporated into the
OA CADD base files and adjusted as necessary to reflect the phase one as
built conditions. The as built conditions shall be used as the basis of the phase
two improvements.

e Preliminary Site Plan Development
A preliminary site plan for Festival Fields Community Park Phase Two shall be
developed by OA and submitted to the City. This preliminary site plan will be
reviewed by City staff and stakeholders to ensure that all necessary or desired
site plan modifications have been addressed.

¢ Final Site Plan
A final site plan will be developed to address any preliminary site plan
comments and shall be submitted for final City approval. The final site plan shall
require City approval prior to the start of construction documents and the review
of the master drainage, water and sanitary sewer reports.

¢ |Initial Cost Model
Based on the development of the Site Plan, a preliminary Cost Model will be
created to forecast construction costs. This Cost Model will provide direction to
design development efforts with regards to what is attainable within the
established budgetary constraints.

Deliverables:

Project Kickoff Meeting Notes

Initial Project Schedule

Drainage Master Plan Review Meeting Notes
Water Design Report Review Meeting Notes
Sanitary Sewer Report Review Meeting Notes
Preliminary Site Plan

Final Site Plan

Initial Cost Model

2.0 DESIGN DEVELOPMENT (60%)

60% Design Development Plans



City of Avondale
Festival Fields Community Park — Phase Two
City of Avondale Project No.

Olsson Associates Design Team / Landscapes Unlimited Pre-Construction

Services
Scope of Work

a. Schedule, general notes, key map, general sheets
b. Demolition Plans

c. Grading and Drainage Plans

d. Hardscape Plans and Details

e. Plaza Areas

f. Playground Areas

g. Group Ramada Area

h. Stage Area

i. Sports Courts (Basketball Courts (2), Tennis Court)s (2)
j- Splash Pad

k. Little League Fields (4)

|. Baseball Field — High School Level 350’ outfield (1)

m. Way Finding Signage Plans
n. Paving, Signing, and Striping Plans
o. Electrical Plans
Little League Fields (4 Total)-Circuit/Control Design
Baseball Field — High School Level 350’ outfield (1)
Restroom Buildings (2 Total)
Court Lighting-(3 Total)-Circuit/Control Design
Site Lighting-Circuit/Control Design
Ramadas (4 Total)
Miscellaneous Details
Concession/Restroom Building (1 Total)
Parking Lot and South Park Roadway Lighting
p. Landscape Plans
g. Irrigation Plans Coordinate with Sub-Consultants
r. Restroom Plans Coordinate with Sub-Consultants
s. Little League Fields Concessions Bld. Coordinate with Sub-Consultants
t. Sanitary Sewer Plans
u. Water Plans
v. Traffic Signalization Plans
w. South Park Roadway Plans
x. Storm Water Pollution Prevention Plan
(SEE ATTACHED PROPOSAL FROM AQUA ENGINEERING FOR IRRIGATION
DESIGN SERVICES)
(SEE ATTACHED PROPOSAL FROM ARCHITECTURAL ALLIANCE FOR
ARCHITECURE DESIGN SERVICES)

Technical Specifications
60% Technical specifications will be developed in CSI format as special
provisions to the standard City of Avondale and MAG standard specifications.



City of Avondale
Festival Fields Community Park — Phase Two

City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services

Scope of Work

¢ Coordinate Utility Company Reviews and Comments
OA shall provided all affected utility companies with a set of 60% plans for
review and comments.

¢ Quality Control Review
OA shall provide an extensive in-house quality control review to reduce plan
error and assure that proper coordination has taken place between the City,
affected utilities, and consultant teams. LU will evaluate the plan for
constructability and make recommendations to improve efficiency, quality, and
schedule.

e 60% Review Comments
OA shall compile all 60% review comments from City Staff and Ultility
companies into one master document along with OA’s initial disposition on each
comment. Once compiled, this document will be distributed to all reviewers prior
to the 60% comment resolution meeting.

e 60% Comment Resolution Meeting
OA shall facilitate a 60% comment resolution meeting with all project
stakeholders in which all comments that require further information or direction
will be discussed to a point where final resolution is agreed upon.

¢ Guaranteed Maximum Price (GMP) Document Development
Upon completion of the 60% plans and 60% comment resolution meeting, OA
shall coordinate with LU and aid them, as needed, in the development of their
Guaranteed Maximum Price (GMP) documents for the phase two
improvements and suggested value engineering alternatives.

e Progress Meetings (2/month)

e Project Management
The Project Manager will coordinate with the City, consultant teams, and sub-
consultants to provide a product that is on time, on task, and on budget.

e 60% Cost Model
Formalizing Cost Model based on the current level of design development. At
this level there will be a relatively refined list of scope items for each section of
work. Subcontractors and vendors will be solicited for competitive bids to
formulate this document.

Deliverables:
e 60% Design Development Plans



City of Avondale
Festival Fields Community Park — Phase Two
City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services
Scope of Work

60% Technical Specifications

60% Review Comments

60% Comment Resolution Meeting Minutes
Progress Meeting Minutes

60% Cost Model

3.0 CONSTRUCTION DOCUMENTS (90%)

90% Construction Documents
e a. Schedule, general notes, key map, general sheets
b. Demolition Plans
c. Grading and Drainage Plans
d. Hardscape Plans and Details
e. Plaza Areas
f. Playground Areas
g. Group Ramada Area
h. Stage Area
i. Sports Courts (Basketball Courts (2), Tennis Courts (2)
j. Splash Pad
k. Little League Fields (4)
|. Baseball Field — High School Level 350’ outfield (1)
m. Way Finding Signage Plans
n. Paving, Signing, and Striping Plans
0. Electrical Plans
Little League Fields (4 Total)-Circuit/Control Design
Baseball Field — High School Level 350’ outfield (1)
Restroom Buildings (2 Total)
Court Lighting-(3 Total)-Circuit/Control Design
Site Lighting-Circuit/Control Design
Ramadas (4 Total)
Miscellaneous Details
Concession/Restroom Building (1 Total)
Parking Lot and South Park Roadway Lighting
p. Landscape Plans
g. Irrigation Plans Coordinate with Sub-Consultants
r. Restroom Plans Coordinate with Sub-Consultants
s. Little League Fields Concessions Bld. Coordinate with Sub-Consultants
t. Sanitary Sewer Plans
u. Water Plans
v. Traffic Signalization Plans
w. South Park Roadway Plans
x. Storm Water Pollution Prevention Plan



City of Avondale
Festival Fields Community Park — Phase Two

City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services

Scope of Work

e (SEE ATTACHED PROPOSAL FROM AQUA ENGINEERING FOR IRRIGATION
DESIGN SERVICES)

e (SEE ATTACHED PROPOSAL FROM ARCHITECTURAL ALLIANCE FOR
ARCHITECURE DESIGN SERVICES)

e Technical Specifications
90% Technical specifications will be developed in CSI format as special
provisions to the standard City of Avondale and MAG standard specifications.

e Coordinate Utility Company Reviews and Comments
OA shall provided all affected utility companies with a set of 90% plans for
review and comments.

¢ Quality Control Review
OA shall provide an extensive in-house quality control review to reduce plan
error and assure that proper coordination has taken place between the City,
affected utilities, and consultant teams.

¢ 90% Review Comments
OA shall compile all 90% review comments from City Staff and Ultility
companies into one master document along with OA’s initial disposition on each
comment. Once compiled, this document will be distributed to all reviewers prior
to the 90% comment resolution meeting.

e 90% Comment Resolution Meeting
OA shall facilitate a 90% comment resolution meeting with all project
stakeholders in which all comments that require further information or direction
will be discussed to a point where final resolution is agreed upon.

e Progress Meetings (2/month)

e Project Management
The Project Manager will coordinate with the City, consultant teams, and sub-
consultants to provide a product that is on time, on task, and on budget.

e 90% Cost Model
Further refinement of 60% GMP Cost Model. Subcontractors & vendors will be
providing preliminary “hard bids” to formulate this document. Contractor
selections will most likely be based on these preliminary bids.

Deliverables:
e 90% Construction Documents



City of Avondale
Festival Fields Community Park — Phase Two
City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services
Scope of Work

90% Technical Specifications

90% Review Comments

90% Comment Resolution Meeting Minutes
Progress Meeting Minutes

90% Cost Model

4.0 CONSTRUCTION DOCUMENTS (100%)

100% Construction Documents
e a. Schedule, general notes, key map, general sheets
b. Demolition Plans
c. Grading and Drainage Plans
d. Hardscape Plans and Details
e. Plaza Areas
f. Playground Areas
g. Group Ramada Area
h. Stage Area
i. Sports Courts (1 Basketball Court, 1 Tennis Court)
j. Splash Pad
k. Little League Fields (4)
|. Baseball Field — High School Level 350’ outfield (1)
m. Way Finding Signage Plans
n. Paving, Signing, and Striping Plans
o. Electrical Plans
Little League Fields (4 Total)-Circuit/Control Design
Baseball Field — High School Level 350’ outfield (1)
Restroom Buildings (2 Total)
Court Lighting-(3 Total)-Circuit/Control Design
Site Lighting-Circuit/Control Design
Ramadas (4 Total)
Miscellaneous Details
Concession/Restroom Building (1 Total)
Parking Lot and South Park Roadway Lighting
p. Landscape Plans
g. Irrigation Plans Coordinate with Sub-Consultants
r. Restroom Plans Coordinate with Sub-Consultants
s. Little League Fields Concessions Bld. Coordinate with Sub-Consultants
t. Sanitary Sewer Plans
u. Water Plans
v. Traffic Signalization Plans
w. South Park Roadway Plans
x. Storm Water Pollution Prevention Plan



City of Avondale
Festival Fields Community Park — Phase Two
City of Avondale Project No.

Olsson Associates Design Team / Landscapes Unlimited Pre-Construction

Services
Scope of Work
e y. Horizontal Control Plans
e (SEE ATTACHED PROPOSAL FROM AQUA ENGINEERING FOR IRRIGATION
DESIGN SERVICES)
e (SEE ATTACHED PROPOSAL FROM ARCHITECTURAL ALLIANCE FOR
ARCHITECURE DESIGN SERVICES)
e Technical Specifications
100% Technical specifications will be developed in CSI format as special
provisions to the standard City of Avondale and MAG standard specifications.
e Coordinate Utility Company Reviews and Comments
OA shall provided all affected utility companies with a set of 100% plans for
review and comments.
¢ Quality Control Review
OA shall provide an extensive in-house quality control review to reduce plan
error and assure that proper coordination has taken place between the City,
affected utilities, and consultant teams.
e 100% Review Comments
OA shall compile all 90% review comments from City Staff and Utility companies
into one master document along with OA’s initial disposition on each comment.
Once compiled, this document will be distributed to all reviewers prior to the
100% comment resolution meeting.
e 100% Comment Resolution Meeting
OA shall facilitate a 100% comment resolution meeting with all project
stakeholders in which all comments that require further information or direction
will be discussed to a point where final resolution is agreed upon.
o Progress Meetings (2/month)
¢ Project Management
The Project Manager will coordinate with the City, consultant teams, and sub-
consultants to provide a product that is on time, on task, and on budget.
¢ Final GMP
Final refinement of design/development Cost Models. Subcontractors &
Vendors will have contracts written based on the scopes of work described in
this document.
Deliverables:

100% Construction Documents
100% Technical Specifications



City of Avondale
Festival Fields Community Park — Phase Two
City of Avondale Project No.

Olsson Associates Design Team / Landscapes Unlimited Pre-Construction

Services
Scope of Work

100% Review Comments

100% Comment Resolution Meeting Minutes
Progress Meeting Minutes

Final GMP

5.0 CONSTRUCTION DOCUMENTS (PERMIT SET)

Permit Set

Final Revisions
OA shall coordinate all final comments to ensure final compliance with City
comments.

Submit Permit Set

OA shall submit one set of original sealed reproducible drawings and one set of
unbound, sealed technical specifications to the City of Avondale for City final
permitting.

Project Management
The Project Manager will coordinate with the City, consultant teams, and sub-
consultants to provide a product that is on time, on task, and on budget.

Deliverables:
Final Permit Plans and Technical Specifications
Progress Meeting Minutes

ASSUMPTIONS AND EXCLUSIONS:

Assumptions

The final master plan approved during the phase one improvement design phase
shall be used, in principle, as the basis of design for the phase two
improvements.

The approved phase one mass grading plan and utility plans approved during the
phase one improvement design phase shall be used, in principle, as the basis of
design for the phase two improvements.

The final site plan shall require City approval prior to the start of construction

documents and the review of the master drainage, water and sanitary sewer
reports.
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City of Avondale
Festival Fields Community Park — Phase Two

City of Avondale Project No.
Olsson Associates Design Team / Landscapes Unlimited Pre-Construction
Services

Scope of Work

LU shall provide adequate as built information to OA.
OA shall assist LU in the development of the approved Guaranteed Maximum

Price (GMP) documents but shall not provide any additional cost estimate
information

e Exclusions:

Environmental, cultural or archeological investigations/reports.

11



CITY OF AVONDALE
FESTIVAL FIELDS COMMUNITY PARK-PHASE TWO

OLSSON ASSOCIATES DESIGN SERVICES

Phase

Task

1.0|PROJECT INITIATION AND DESIGN REVIEW

Project Design Team Manager Jeff Kratzke, RLA

Landscape Architecture Task & QC Manager

[Shane Hanneman

Designer Ernest Rodriguez

[Senior L

Randall Kopff

Landscape Designer

Brian Murphy

Landscape CAD Designer

[Senior Project Civil Engineer Sean Wozny, PE

[Civil Designer Omar Elizarraras, El

Jeff Ford, PE

Project Drainage Engineer

Project Transportation Engineer Aileen Frick, PE

[Transportation Designer Hector Mendoza,

[Traffic Engineer Marta Gerber, PE

Natalie Carrick EI

Traffic Designer

[Senior Electrical Engineer Ken Fairchild, PE

Electrical Engineer Darin Gourka, PE

[Electrical Designer Jennifer Jirak

Ed Vincent, RLS

[Senior Project Surveyor

Chuck Paddack

[Senior Surveyor

[Survey CAD Tech  Dave Saeger

Pat Brockie

[Survey Party Chief

[Survey Instrument Person Justin Flemington

Mark Stark, PE

[Structural Engineer

Marlene Plumey

JAdmin/Clerical

[Olsson Associates Design Phase Subtotal

24

24

50

30

24

As Built Review and Design Adjustments

2

Preliminary Site Plan Development

Final Site Plan

10

Progress Meetings (2/month)

Project Management
| Subtotal Hours
Subtotal Fee at Billing Rate

2.0|DESIGN DEVELOPMENT DOCUMENTS (60%)

4

4

20

16

14

16

9

2

24

16

4

19

35
$5,897.37

$2,200.30

18
$1,957.23

| 24 |
$2,018.66

6
$504.67

50
$5,127.42

12
$826.48

58
$8,371.12

0
$0.00

0
$0.00

37
$4,879.02

| 24 |
$2,021.59

32
$4,669.26

28
$2,297.08

32
$1,511.56

18
$2,5697.93

I —
$395.57

| 48 |
$4,095.84

481

32
$2,633.04

$0.00

$0.00

4
$176.76

$52,180.88

60% Design Plans

a. Schedule, general notes, key map, general sheets

b. Demolition Plans

c. Grading and Drainage

48

d. Hardscape Plans and Details

e. Plaza Area Enlargement Plans

f. Playground Enlargement Plans

. Group Ramada Area Enlargement Plans

h. Stage Area Enlargement Plans

.. Sports Court Enlargement Plans

. Splash Pad

R|o|°|a|3[8|8[° (=5

. Volleyball Courts

. Little League Fields (4 Each)

m. Baseball Field — High School Level 350" outfield (1 )

o |5[R||8[5[3]3]@|R[E|| =~

28

— (02| | oo 0] 2

n. Way Finding Signage Plans

12

o. Paving, Signing, and Striping Plans

p. Electrical Plans

Little League Fields (4 Total)-Circuit/Control Design

Baseball Field — High School Level 350" outfield (1 )

Restroom Buildings (2 Total,

Court Lighting-(3 Total)-Circuit/Control Design

Site Lighting-Circuit/Control Design

Ramadas (4 Total

Miscellaneous Details

Concession/Restroom Building (1)

q. Landscape Plans

24

r. Irrigation Plans (coord. w/ sub)

s. Restroom Plans (coord. w/ sub)

t. Concessions Building (coord. w/ sub)

u. Sanitary Sewer Plans w/ Lift Station

@

32

24

v. Water Plans

24

w. Traffic Signalization Plans

24

32

x. Signing & Striping Plans

16

y. Storm Water Pollution Prevention Plan

[ Technical Specifications

£

o

Coordinate Utility Company Reviews and Comments

| Quality Control Review

60% Review Comments

4

10

24

16

4

8

8

8

8

8

60

2

2

16

Subtotal Hours

96

114

302

Subtotal Fee at Biling Rate

$16,175.64

$13,201.77

$32,837.91

426

$35,831.29

376

127

152

40

32

48

69

231

$31,625.74

$13,023.64

$10,468.77

$5,773.18

0
$0.00

$0.00

$4,219.69

$4,043.18

$10,068.09

$18,950.94

195

28

21

$9,211.07

$0.00

$0.00

0
$0.00

0
$0.00

0
$0.00

$4,437.16

$927.96

0
$210,796.03

AUGUST 21, 2007



CITY OF AVONDALE
FESTIVAL FIELDS COMMUNITY PARK-PHASE TWO

Phase

Task

Jeff Kratzke, RLA

Project Design Team Manager

Landscape Architecture Task & QC Manager

[Shane Hanneman

Ernest Rodriguez

[Senior Landscape Designer

Randall Kopff

[Landscape Designer

CAD Designer Brian Murphy

Senior Project Civil Engineer Sean Wozny, PE

Civil Designer Omar Elizarraras, El

Project Drainage Engineer Jeff Ford, PE

Aileen Frick, PE

Project Transportation Engineer

Hector Mendoza,

[Transportation Designer

Traffic Engineer Marta Gerber, PE

Natalie Carrick El

[Traffic Designer

Ken Fairchild, PE

Senior Electrical Engineer

[Electrical Engineer Darin Gourka, PE

Jennifer Jirak

[Electrical Designer

Ed Vincent, RLS

[Senior Project Surveyor

Chuck Paddack

Senior Surveyor

Dave Saeger

[Survey CAD Tech

Pat Brockie

[Survey Party Chief

Survey Instrument Person Justin Flemington

Mark Stark, PE

Structural Engineer

Marlene Plumey

[Admin/Clerical

Olsson Associates Design Phase Subtotal

3.0

IQONSTRUCTION DOCUMENTS (90%)
90 D

% C i

a. Schedule, general notes, key map, general sheets

o

b. Demolition Plans

c. Grading and Drainage

d. Hardscape Plans and Details

24

e. Plaza Area Enlargement Plans

28

S[R|o|>

f. Playground Enlargement Plans

. Group Ramada Area Enlargement Plans

24

h. Stage Area Enlargement Plans

. Sports Court Enlargement Plans (1 Basketball and 1 Tennis Court)

. Splash Pad

. Volleyball Courts

. Little League Fields (4 Each)

o

m. Baseball Field — High School Level 350" outfield (1 )

n. Way Finding Signage Plans

o. Paving, Signing, and Striping Plans

p. Electrical Plans

Little League Fields (4 Total)-Circuit/Control Design

Baseball Field — High School Level 350" outfield (1 )

Restroom Buildings (2 Total,

Court Lighting-(3 Total)-Circuit/Control Design

Site Lighting-Circuit/Control Design

Ramadas (4 Total

Miscellaneous Details

Concession/Restroom Building (1)

q. Landscape Plans

r. Irrigation Plans (coord. w/ sub)

s. Restroom Plans (coord. w/ sub)

10

t. Concessions Building (coord. w/ sub)

10

u. Sanitary Sewer Plans w/ Lift Station

INEN

24

20

v. Water Plans

16

w. Traffic Signalization Plans

24

x. Signing and Striping Plans

12

y. Storm Water Pollution Prevention Plan

£

Coordinate Utility Company Reviews and Comments

Quality Control Review

90% Review Comments

12

90% Comment Resolution Meeting

N
EYESINIEN

4

4

10

8

8

10

60

16

86

88

Subtotal Fee at Biling Rate

$14,490.68

$10,190.84

$23,269.25

214

$22,373.53

266

66

110

32

22

36

30

72

67

$6,768.19

$7,576.09

$4,618.55

0
$0.00

$0.00

$2,901.04

$3,032.38

$4,377.43

$5,906.79

$3,164.83

18

16

$0.00

$0.00

0
$0.00

0
$0.00

0
$0.00

$2,852.46

$707.02

0
$133,761.48

AUGUST 21, 2007



CITY OF AVONDALE
FESTIVAL FIELDS COMMUNITY PARK-PHASE TWO

Phase |Task

Jeff Kratzke, RLA

Project Design Team Manager

Landscape Architecture Task & QC Manager

[Shane Hanneman

Ernest Rodriguez

[Senior Landscape Designer

Randall Kopff

[Landscape Designer

CAD Designer Brian Murphy

Senior Project Civil Engineer Sean Wozny, PE

Civil Designer Omar Elizarraras, El

Project Drainage Engineer Jeff Ford, PE

Aileen Frick, PE

Project Transportation Engineer

Hector Mendoza,

|Transportation Designer

[Traffic Engineer Marta Gerber, PE

Natalie Carrick El

|Traffic Designer

Ken Fairchild, PE

Senior Electrical Engineer

[Electrical Engineer Darin Gourka, PE

Jennifer Jirak

[Electrical Designer

Ed Vincent, RLS

[Senior Project Surveyor

Chuck Paddack

Senior Surveyor

Dave Saeger

[Survey CAD Tech

Pat Brockie

[Survey Party Chief

Survey Instrument Person Justin Flemington

Mark Stark, PE

Structural Engineer

Marlene Plumey

[Admin/Clerical

Olsson Associates Design Phase Subtotal

4.0 CONSTRUCTION DOCUMENTS (100%)

100% Ct

a. Schedule, general notes, key map, general sheets

b. Demolition Plans

IN[SI[NY

c. Grading and Drainage

d. Hardscape Plans and Details

e. Plaza Area Enlargement Plans

N

f. Playground Enlargement Plans

. Group Ramada Area Enlargement Plans

h. Stage Area Enlargement Plans

. Sports Court Enlargement Plans (1 Basketball and 1 Tennis Court)

. Splash Pad

. Volleyball Courts

. Little League Fields (4 Each)

m. Baseball Field — High School Level 350" outfield (1 )

n. Way Finding Signage Plans

o. Paving, Signing, and Striping Plans

p. Electrical Plans

Little League Fields (4 Total)-Circuit/Control Design

Baseball Field — High School Level 350" outfield (1 )

Restroom Buildings (2 Total,

Court Lighting-(3 Total)-Circuit/Control Design

Site Lighting-Circuit/Control Design

Ramadas (4 Total

Miscellaneous Details

Concession/Restroom Building (1)

q. Landscape Plans

r. Irrigation Plans (coord. w/ sub)

s. Restroom Plans (coord. w/ sub)

t. Concessions Building (coord. w/ sub)

u. Sanitary Sewer Plans

16

v. Water Plans

16

w. Traffic Signalization Plans

£

x. Signing and Striping Plans

y. Storm Water Pollution Prevention Plan

2. Horizontal Control Plans

[ Technical Specifications

o

Coordinate Utility Company Reviews and Comments

Quality Control Review

100% Review Comments

100% Comment Resolution Meeting

4

4

Progress Meetings (2/month)

8

8

4
4

8

40

2

2

8

62

56

99

118

74

48

Project Management
Subtotal Hours
Subtotal Fee at Biling Rate

$10,446.77

$6,485.08

$10,764.75

$9,925.10

$6,224.21

$4,922.32

97

$6,680.73

24

16

$3,463.91

0
$0.00

$0.00

$2,109.85

32

$2,695.45

22

22

24

$3,210.11

$1,804.85

$1,133.67

$0.00

$0.00

0
$0.00

0
$0.00

0
$0.00

8
$1,267.76

9
$397.70

0
$71,532.26

AUGUST 21, 2007



CITY OF AVONDALE
FESTIVAL FIELDS COMMUNITY PARK-PHASE TWO
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5.0)]CONSTRUCTION DOCUMENTS (PERMIT SET)
[Final Plans
Final Revisions 2 4 B 20 4 10 24 2 6 8 2
2 7] 8 2 2 7]
1 7] ) 1 ) 7]
20 4
Subtotal Hours 28 12 12 28 6 16 24 2 0 0 10 8 0 0 0 0 0 0 0 0 2 12 0
Subtotal Fee at Billing Rate $4,717.90 $1,389.66 $1,304.82 $2,355.11 $504.67 $1,640.77 $1,652.96 $288.66 $0.00 $0.00 $1,318.65 $673.86 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $316.94 $530.27 $16,694.27
| Total Hours 307 289 645 852 728 307 395 156 0 0 17 148 153 353 318 18 4 48 32 0 56 62
ing Rate $167.71 $115.81 $103.62 $103.62 $84.11 $102.55 $68.87 $144.33 $131.87 $67.05 $131.87 $84.23 $145.91 $82.04 $47.24 $144.33 $98.89 $85.33 $82.28 $41.90 $158.47 $44.19
Subtotal $51,486.97 $33,469.09 $66,834.90 $88,284.24 $61,232.81 $31,482.35 $27,205.03 $22,515.42 $0.00 $0.00 $15,428.24 $12,466.47 $22,324.89 $28,959.66 $15,021.13 $2,597.93 $395.57 $4,095.84 $2,633.04 $0.00 $8,874.32 $2,739.70 $498,047.60
|REIMBURSABLE EXPENSES
Expenses including Construction Docuements reproduced with 10 full size and
10 half size at 60%, 90% and 100%, and one set of final mylars. 5 each
Specifications manuals at 90%, and 100% and one set of original unbound
specifications
TOTAL REIMBURSABLE EXPENSES| $12,000.00
SUBCONSULTANTS - DESIGN
Aqua Engineering- DESIGN (Landscape Irrigation) $24,195.00
Architectural Alliance - DESIGN (Architecture, Restroom Concession Bldg., RR
Bldg., Shade Ramadas) $38,600.00
Ricker Atkenson McBee and Associates, Inc. (Geotechnical - borings and
backhoe investigation) $8,000.00
Aerial Mapping (Survey Support) $5,360.00
SUB-CONSULTANTS TOTAL|  $88,155.00
OLSSON ASSOCIATES DESIGN FEE TOTAL| $598,202.60
LANDSCAPES UNLIMITED - PRE-CONSTRUCTION SERVICES
- £
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1.0)PROJECT INITIATION AND DESIGN REVIEW
Prokject Kick-off Meeting 4 4
Initial Schedule 1 3
Develop final site plan for Festival Fields Phase Il based upon Phase I Construction and|
review of preliminary Master Plan 2
Make Final revisions and submit Final Site Plan for approval 2
Initial Cost Model 1 10 10
Project 5 25
Subtotal Hours 11 46 0 0 10 0 0 0 0
Subtotal Fee at Biling Rate $1,135.75 $3,561.78 $0.00 $0.00 $619.50 $0.00 $0.00 $0.00 $0.00 $5,317.03
I
2.0|DESIGN DEVELOPMENT DOCUMENTS (60%)
60% Festival Fields Ph. Il Park Plans 2 5
60% Cost Model 20 5 5 20
Quality Control Review 2 2 2
60% Review Meeting
8 8
5 6 5
Subtotal Hours' 13 96 7 7 28 5 7 0 0
Subtotal Fee at Billing Rate $1,342.25 $7,433.28 $592.62 $520.38 $1,734.60 $247.80 $542.01 $0.00 $0.00 $12,412.94
3.0|CONSTRUCTION DOCUMENTS (90%)
90% Festival Fields Phase Il Park Plans 2 5
90% Cost Model 20 5 5 20
Quality Control Review 2 2 2 2
90% Review Meeting 4 4 4 4
Progress Meetings (2/Month) 8 8 8
Project Management 5 60 5 10 10
Subtotal Hours 17 96 11 " 28 5 7 10 10
Subtotal Fee at Biling Rate $1,755.25 $7,433.28 $931.26 $817.74 $1,734.60 $247.80 $542.01 $454.30 $392.30 $14,308.54
[
[
4.0)CONSTRUCTION DOCUMENTS (100%)
100% Festival Fields Phase Il Park Plans 2 5
Final GMP 4 5 5 40
Quality Control Review 4 4 4
100% Review Meeting 4
Final Revisions
Progress Meetings (2/Month) 8 8
Project Management 5 6 10 40 40
Subtotal Hours' 17 122 9 9 48 5 14 40 40
Subtotal Fee at Billing Rate $1,755.25 $9,446.46 $761.94 $669.06 $2,973.60 $247.80 $1,084.02 $1,817.20 $1,569.20 $20,324.53
]
lM Hours 58 360 27 27 114 15 28 50 50
Billing Rate 103.25 77.44 84.67 74.34 61.95 49.56 77.44 45.43 39.24
TOTAL PRE-CONSTRUCTION SERVICES $5,988.50 | $27,878.40 | $2,286.09 $2,007.18 $7,062.30 $743.40 $2,168.32 $2,271.50 $1,962.00 | $52,367.69
LANDSCAPES UNLIMITED PRE-CONSTRUCTION SERVICES TOTAL| $52,367.69

OLSSON ASSOCIATES DESIGN AND LANDSCAPES UNLIMITED PRE-CONSTRUCTION SERVICES FEE TOTAL

$650,570.29

AUGUST 21, 2007



= DEVELOPMENT

Avoridale SERVICES

SUBJECT: MEETING DATE:
Public Hearing and Resolutions 2669-907 and 2670-907  September 17, 2007

- Major General Plan Amendment and Specific Plan
Amendment for Pasadera (GP-07-3 & SP-07-2)

TO: Mayor and Council
FROM: Brian Berndt, Development Services Director (623)333-4011
THROUGH: Charlie McClendon, City Manager

REQUEST: 1) Amend the General Plan Land Use Map from Commercial to Mixed Use and Public
Facilities.
2) Amend the North Avondale Specific Plan Land Use Map from Commercial to Mixed Use
and Public Facilities.

PARCEL Approximately 40.5 acres
SIZE:

LOCATION: Southeast of the Southeast corner of Dysart and Indian School Roads
APPLICANT: Dustin C. Jones and Shaine Alleman
OWNER: Rose Properties Southwest, LLC

BACKGROUND:

** This item was continued by Council at the August 20, 2007 meeting at the applicant’s request to the
September 17, 2007 meeting. There are no changes to the request. Per Council’s direction at the August
meeting, staff sent a copy of the request and land use maps to the Luke Air Force Base community initiatives
team for comment. No comments were received.

On June 29, 1992, Council approved the North Avondale Specific Plan, which assigns a land use designation to
the subject property of Commercial and Drainage/Open Space.

On August 2, 1993, Council approved a Development Agreement between the City of Avondale and SunCor
Development Company regarding the future Palm Valley-Avondale PAD.

On September 7, 1993, Council approved annexation of an area containing the subject property.
On September 6, 1994, Council approved a case to rezone to PAD for the Palm Valley-Avondale PAD (case
794-284). The approved PAD designates the uses for the subject property as Mixed Use Commercial (MUC)

but does not define the term.

On January 7, 2002, Council approved a third amendment to the Development Agreement that established that
MUC shall mean Community Commercial (C-2) uses.

On June 17, 2002, Council approved the General Plan, which assigns a land use designation of Commercial to
the subject property.

May 24, 2007, the Planning Commission conducted the first of two required hearings on this request. On June




21, 2007, the Planning Commission conducted the second hearing on the request.

SUMMARY OF REQUEST:

1. The applicant is requesting to amend the General Plan land use map to change the land use designation
of the approximately 40.5 acre subject property from Commercial to approximately 37 acres of Mixed Use and
approximately 3.5 acres of Public Facilities.

The current General Plan designation of Commercial provides for the daily needs of goods and services to the
residents within the surrounding area on a neighborhood to regional scale. The Mixed Use designation is
intended to provide a mix of high intensity uses with a retail commercial emphasis, and may include up to 45%
residential use. The Public Facilities designation can provide a variety of public facilities for the healthy, safety,
and welfare of the City’s residents. This typically results in a traditional single family subdivision with
detached units.

2. The applicant is also requesting an amendment of the North Avondale Specific Plan land use map from
Commercial to Mixed Use and Public Facilities.

3. Staff is recommending that the General Plan and North Avondale Specific Plan land use designation for
the entire subject property (approximately 40.5 acres) be changed from Commercial to Mixed Use. The
applicant is in agreement with staff’s recommendation.

The original rationale for inclusion of 3.5 acres of Public Facilities was that the City was considering locating a
joint Police and Fire public safety complex on the east side of the subject property. The City is still examining
this location, along with others. Staff recommends that the Public Facility land use change be removed because
if the City public safety facility is not located on the subject property, the owner would be stuck with a land use
designation that he could not then reasonably utilize. If the entire subject property is designated Mixed Use, the
City may still choose to locate the public safety complex on a portion of the subject property.

PARTICIPATION:

Notifications of a 60-day review period for an application for a major amendment of the General Plan were
mailed on March 7, 2007 to: Members of City Council; member of the Planning Commission; the planning
authorities of City of Phoenix, City of Tolleson, City of Goodyear, City of Litchfield Park and Maricopa
County; the Maricopa Association of Governments (MAG); and the superintendents of the Agua Fria Union
High School District and the Tolleson Elementary School District. The notifications contained a description of
the request, maps and aerials, and a copy of the applicant’s project narrative. No comments were received back
from any recipients within the 60-day review period. No comments have been received beyond the 60-day
review period either. _

The neighborhood meeting was advertised in the West Valley View on April 17, 2007 and run for one

week. The property was posted with two signs, one along Indian School Road and one along Dysart Road, on
April 17, 2007. Notices were mailed to a total of 225 property owners within 500 feet of the property on April
17, 2007.

The applicant conducted a neighborhood meeting from 7 to 8:30 pm on Wednesday, May 2, 2007 at the Estrella
Mountain Community College. According to the sign-in sheet, 16 citizens attended the meeting. Concerns
raised by the residents were regarding type of development and height, especially along the property line with
Sage Creek; connection to an internal local street with Sage Creek; increased population placing additional
burdens upon schools; additional traffic created; increased crime and safety; and, what comfort can be given
that development will be as high of quality as being shown. The applicant’s summary of the meeting is attached
to this report (Exhibit E).

Notice of the first Planning Commission hearing was published in the West Valley View on May 8, 2007 and
the ad run for a week. The property was posted with two signs, one along Indian School Road and one along
Dysart Road, on May 7, 2007. Notices of the Planning Commission meeting were mailed to a total of 225
property owners within 500 feet of the property on May 8, 2007.

The May 24, 2007 Planning Commission fourteen speaker cards were filled-out for both items of this




request. Six citizens spoke on the case, and one read a statement on behalf of someone who could not

attend. Concerns expressed included: overcrowding of schools and busing children further away as a result;
increased traffic on Indian School and Dysart Roads, as well as internal to Sage Creek subdivision; the ability
of the market to support more apartments; that if unsuccessful, the apartments could be converted to low-
income housing; pricing of apartment/condo units high enough to keep them high quality, but not so high they
are vacant or unaffordable to students; and, the height of three-story apartments looking into adjacent
backyards. No one spoke in opposition to the existing commercial designation of the property.

Notice of the June 21, 2007 Planning Commission hearing was published in the West Valley View on June 5,
2007 and the ad was run for a week. The property was posted with two signs, one along Indian School Road
and one along Dysart Road, on May 7, 2007. Notices of the Planning Commission meeting were mailed to a
total of 225 property owners within 500 feet of the property on June 5, 2007.

On June 21, 2007, the Planning Commission held a public hearing on the request for major amendment to the
General Plan (case GP-07-3). Speakers cards were filled out for sixteen people, twelve of whom spoke during
the meeting. Of the 16 people who filled out speaker cards and/or spoke at the meeting, four were in favor of
the project, 11 were opposed and one was neutral. Those in favor expressed opinions that the more intensive
and high quality development would be good for Avondale. Those who opposed the request focused primarily
on the multifamily aspect. Some of those opposed spoke against multifamily because they might be rental units,
but seemed to be alright with them if they would be owner-occupied. Others opposed multifamily because of
perceived overcrowding of schools and affects on local streets with regard to traffic. Draft minutes of the June
21, 2007 Planning Commission meeting are included (Exhibit I).

On June 21, 2007, the Planning Commission held a public hearing on the request for an amendment to the
North Avondale Specific Area Plan (case SP-07-2). Many of the speaker cards filled out were for both

cases. Four people got up to address the Planning Commission, all four opposed for the same reasons they had
been opposed to the major amendment to the General Plan. A notice of the City Council hearing of August 20,
2007 was published in the West Valley View on July 31, 2007. Letters were mailed out to 225 property owners
on July 31, 2007. The property was posted on July 31, 2007. One letter was received August 2, 2007 from
Mack Ferrick president of the Sage Creek Homeowners Association on behalf of the HOA in support of the
requested land use change (Exhibit H).

PLANNING COMMISSION ACTION:

The Planning Commission conducted the first of two public hearings on May 24, 2007 and voted 4-0 to
CONTINUE the request to the June 21, 2007 Planning Commission meeting.

The Planning Commission conducted a second public hearing on June 21, 2007 and voted 5-1 to recommend
APPROVAL of staff’s recommendation that the land use designation of the entire approximately 40.5 acre
property be changed to Mixed Use.

ANALYSIS:

The City Council must determine that the proposed amendment meets four findings prior to recommending
approval. The burden of proof rests with the applicant. Staff’s analysis of each of the required findings is
presented below.

1. The development pattern contained on the Land Use Plan inadequately provides the appropriate optional
sites for the use and/or change proposed in the amendment.

— The proposed change is to allow for a development with integrated retail, office, restaurant and
residential uses. Mixed use developments exhibit a higher degree of pedestrian interconnectivity between the
residential and non-residential uses than traditional commercial and residential development located adjacent.

— Approximately 3% of the City’s acreage is designated as Mixed Use.

— Currently, all properties with a Mixed Use land use designation in the City is either developed or is in
the development process.




— Thus, the Land Use Plan inadequately provides the appropriate optional site for the use and/or change
proposed in the amendment.

2. The amendment constitutes an overall improvement in the 2002 Plan and is not solely for the good or
benefit of a particular landowner or owners.

— The General Plan describes Mixed Use as a mix of high intensity uses with a retail commercial
emphasis. These types of developments are typically situated in areas of higher densities and on major
travelways.

— North Avondale is predominantly Medium Density Residential (2.5 - 4 dwelling units/acre) land use
with corners of Commercial land use. This land use pattern is especially true for the northwest portion of
Avondale, except for approximately 80 acres of Medium High Density Residential (4 - 8 dwelling units/acre)
that exists due east of the subject property.

— The subject property is not in an area of high densities such as along Interstate 10 and at the Avondale
City Center. The subject property is located along two arterial roadways, Indian School and Dysart Roads, and
is positioned at the north and west entry gateway to Avondale as identified in the North Avondale Specific
Plan.

— The purpose for the requested amendment is to allow for the possibility of stand alone residential uses
on the subject property. Residential uses above ground floor retail is allowed under existing land use and
zoning with an approved Conditional Use Permit.

— Because the character of North Avondale is primarily residential, the addition of residential to the
subject property through a Mixed Use land use designation would not be out of character for North
Avondale. However, high-density residential would be a new precedent.

— The amendment constitutes an overall improvement of the 2002 Plan and is not solely for the good or
benefit of a particular landowner or owners because the Mixed Use category gives greater flexibility in the
development entitlement process to follow. Mixed Use allows for the possibility of stand alone residential uses,
but it does not in-and-of-itself grant these. The uses, as well as the densities, site layout, materials and colors,
are granted through zoning and site plan approval. Changing the land use designation to Mixed Use allows for
the possibility of stand alone residential on the subject property should that be the City Council’s intention.

3. The amendment will not adversely impact the community as a whole and/or a portion of the community
by:
a. Significantly altering acceptable land use patterns;

Land use patterns for the area comprise lower densities and intensities as compared to areas to the east
and south, such as along 99th Avenue and along Interstate 10.

The Mixed Use land use designation is a combination of other land use designations - commercial,
residential, employment. Because of this, it generally fits into typical land use patterns.

The amendment will not adversely impact the community as a whole or a portion of the community by
significantly altering acceptable land use patterns.

b. Requiring large and more expensive public infrastructure improvements including, but not limited to
roads, water, wastewater, and public safety facilities than would other wise be needed without the proposed
change; or

Indian School and Dysart Roads are identified in the City Transportation Plan as arterial roadways calling
for six vehicular lanes of travel. The developer of the subject property is required to construct his/her portion of
these roadways abutting their property.




The City is in the process of acquiring property in the northwest portion of Avondale in order to construct
a public safety facility for police and fire.

Adequate potable water for daily consumption needs currently exists to service the uses allowed by the
Mixed Use designation. Residential uses consume more water compared to commercial uses.

Adequate sanitary sewer capacity currently exists to service the uses allowed by the Mixed Use
designation. Residential uses requires a greater capacity compared to commercial uses.

The amendment will not adversely impact the community as a whole or a portion of the community by
requiring expensive infrastructure improvements.

c. Adversely impacting the existing land use.

Existing land use within the immediate vicinity of the subject property include single family detached
residential, churches, a water treatment facility, a ministorage facility, small retail centers, and a community
college.

The amendment will not adversely impact the community as a whole or a portion of the community by
adversely impacting the existing land use.

4.  The amendment is consistent with the overall intent of the 2002 Plan and other adopted plans, codes, and
ordinances.

General Plan

e The overall intent of the 2002 Plan is to provide for orderly development and re-development of the City
in the most beneficial way to the most citizens for the near term and long term vitality and sustainability
of the City.

e The requested amendment would allow for the possibility of stand alone residential on the subject
property in addition to the commercial uses already allowed.

e The addition of residential to the subject property would not be contrary to the overall intent of the 2002
Plan.

Specific Plan

The overall intent of the North Avondale Specific Plan is to provide for the orderly development of the northern
part of Avondale. North Avondale is characterized as predominantly residential with pockets of commercial at
major intersections and travel corridors. The existing commercial is of the neighborhood and community
intensity and is characterized by the absence of more intense commercial as found along Interstate 10 further
south. There is an absence of manufacturing, except along the river.

[}

e The addition of stand alone residential on the subject property is not contrary to the intent of the North
Avondale Specific Plan. The density of stand alone residential and the uses and intensity of the
commercial would be determined later, in conformance to the intent of the North Avondale Specific Plan
and other codes.

RECOMMENDATION:




The City Council should conduct a public hearing and recommend APPROVAL of the Major General Plan
amendment as proposed by staff and agreed to by the applicant - that the land use designation of the entire
subject property be Mixed Use.

The City Council should conduct a public hearing and recommend APPROVAL of the North Avondale
Specific Plan amendment as proposed by staff and agreed to by the applicant - that the land use designation of
the entire subject property be Mixed Use.

PROPOSED MOTION:

I move that the City Council accept the findings and ADOPT the resolution approvingApplication GP-07-3, a
request to amend the General Plan from Commercial to Mixed Use as proposed by staff and agreed to by the
applicant.

I move that the City Council accept the findings and ADOPT the resolution approvingApplication SP-07-2, a
request to amend the North Avondale Specific Plan from Commercial to Mixed Use as proposed by staff and
agreed to by the applicant.

ATTACHMENTS:

Click to download
[ Exhibits A - Iexcept F & G
[ RES - 2669-907
[ RES - 2670-907




Pasadera

GP-07-3 & SP-07-2

ATTACHMENTS:

Exhibit A Hxisting General Plan Land Use Map - Subject Property Detail

Exhibit B Land Use Map Proposed by the Applicant- Subject Property Detail

Exhibit C Zoning Vicinity Map

Exhibit D Aerial Photo dated 2006

Exhibit E Applicant’s Neighborhood Meeting Summary & Sign-In Sheet

Exhibit F General Plan Amendment narrative, date stamped June 13, 2007

Exhibit G Freeway Corridor Specific Plan Amendment narrative, date stamped June
13, 2007

Exhibit H Planning Commission June 21, 2007 draft minutes

Exhibit 1 Correspondence received regarding the proposed request
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EXHIBIT E

DATE: 05.04.07
FROM: Shaine T. Alleman - Tiffany & Bosco, P.A,

PROJECT: Rose Properties ~ Pasadera (SEC of Dysart & indian School Rd.)
RE: General & Specific Plan Amendment Neighborhood Mtg. Summary held May 2, 2007

The following is a summary of the Neighborhood Meeting for the General and Specific Plan Amendment
applications of the Pasadera project (Case # GP-07-03 & SP-07-02) held on May 2, 2007. The meeting
was held at the Estrelfa Mountain Community College located at 3000 North Dysart Road, Avondale, AZ
85323 from 700 p.m. to 830 p.m. The purpose of the meeting was to discuss the proposed general and
specific plan amendment applications that have been submitted to the City of Avondale.

The following were in attendance from the Pasadera development team:
Leslie Wade, Wade Communications

John Ruggieri, Rose Properties Southwest, LLC

Gonzalo Mosquera, Rose Properties Southwest, LLC

Jerry Davis, Vision Residential Group, LLC

Shaine Alleman, Tiffany & Bosco, P.A.

The attached sign-in sheets reflects property owners and interested citizens that were present at the
meeting. From discussions with property owners, many of them were present due to an additional
nofification flyer that was sent out through the neighborhcod from Lisa Dubas. There were no
representatives from the City of Avondale present at the meeting.

Presentation boards exhibiting the conceptual site plan and conceptual building elevations were placed
around the room, which were used in the presentation and dialogue of the proposed project. There were
aiso handouts given out o those present to explain the vision of the Pasadera project.

Lestie Wade and John Ruggieri led the discussion with a power point presentation. Mr. Ruggieri gave an
overview of Rose Properties Southwest and the development they are currently involved with in the West
Valley, and specifically in Avondale. He also explained Rose Properties’ commitment {o creating quality
development and providing a community that the City of Avondate would be proud of. Mr. Rugierri and Ms.
Wade then explained the proposed general and specific plan amendments and the proposed development
that Rose Properties envisions for the property. Findings of the market study were also included in the
presentation, which explain what land uses would be appropriate for this property and what would be
economically feasible for the City of Avondale.

This lead into the discussion of the proposed vision for the Pasadera development, which was explained as
a mixed-use development consisting of retail, office, and residential uses that will be attractively
landscaped and infused with pedestrian-friendly open spaces that will create a vibrant community.
Conceptual drawings were used to exhibit the possible configuration of land uses that wouid be allowed
under the proposed land use change. There was also a presentation of potential gateway improvements
that are proposed for the southeast corner of Dysart and Indian School Roads.

Pasadera — General & Specific Pian Applications i
05.02.07 Neighborhood Meeting Summary
Tiffany & Bosco, P.A.



The presentation concluded with a description of the entitlement process in the City of Avondale and an
explanation of the General and Specific Plan Amendment process that the Pasadera development is
currently going through. There was also an assurance that the applicant is aware of the neighborhcod
meeting process and is willing to work with the neighbors as the development process continues fo move
forward.

After the presentation, the floor was opened up for questions and comments from those present. The
following is a summary of that feedback and the responses given from those representing the applicant.

o COMMENT: What will be the building heights along the southern boundary and their
setback/relationship to existing residential homes? This included comments related to building
heights, setbacks from existing residential, the types of uses that will oceur behind the adjacent
neighbors.

o RESPONSE: It was explained that through the current zoning on the property, buildings
can have a maximum height of 30’ with a sethack of 50' (25" setback for 15" buildings) from
the existing residential. Due to the current configuration of conventional development, this
will most likely be the rear of commercial uses (loading areas, delivery bays, etc.) It was
explained that through the PAD rezoning process the applicant will work with City Staff and
property owners to ensure that there is sufficient bufferingflandscaping, and appropriate
building heights that will not be offensive to existing neighborhoods. A conceptual Site Plan
was also shown in the presentation that showed possible configurations of buildings and
their relationships to the neighboring property owners (including building siting and heights,
setbacks, and landscaping buffering).

« COMMENT: What will be the configuration of access on the southern boundary with the exisiting
dead-end road in the Sage Creek neighborhood?
o RESPONSE: It was discussed with the property owners as to what they would like to have
for access. It was the general consensus that a road thoroughfare was not desired, but
that a gated pedestrian access maintained by the HOA would be appropriate for access.

o COMMENT: There were general comments related to the concern of the high-density residential
creating additional students that will overcrowd the schools in the area.

o RESPONSE: It was explained that the applicant has not yet spoken to school officials.
However, these discussions are currently being scheduled to discuss the development
with the school superintendents. It was explained that the proposed housing products for
Pasadera have been shown to produce less students than conventional apartment
complexes and singie-family housing. In previcus conversations with Avondale
superintendents they are aware of these trends. The proposed market for the housing
products were also emphasized (baby boomers, professionals/executives, emply nesters,
etc.), clarifying that this markets has smaller numbers of children per households.

o COMMENT: What about traffic? Will this development produce additional fraffic that will be a
burden for the area?
o RESPONSE: it was explained that the appficant has produced a traffic study that has

Pasadera — General & Specific Plan Applications 2
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concluded that there will not be a significant impact on the area in regards to traffic. The
property owners were also told that the applicant will have to continue o work with City
staff, including Traffic Engineers, to produce more thorough traffic analysis that will ensure
that there is not a negative impact on the area. These studies will occur in the subsequent
rezoning and site plan phases of the development.

« COMMENT: Some property owners menticned the break-in of automaobile vehicles in other
residential development in the area and were concerned if this development would add to that
perceived trend. How will this development secure the parking areas?

o RESPONSE: It was explained that the applicant has proposed internally protected parking
areas for the residential areas through the means of a secured parking garage. Only those
that are meant to access the development will be able to use this garage. It is anticipated
that this configuration of residential parking will add to the security of the development.

o« COMMENT. What will happen to the property if Rose Properties ends up selling the property to
ancther development? Will they develop it the same way that Rose Properties envisions?

o RESPONSE: It was explained that the current applications are for amendments to the
General and Specific Plan only. This is primarily a land use change that focuses on what
that change will do for the community. In the subsequent Rezoning application, the
development standards will be set and the applicant will be stipulated to certain provisions.
It was explained that Rose Properties will be submitting that Rezoning application before
the Planning and Zoning Hearings for the GPA/SPA applications and will begin to be
stipulated to specific development and design criteria. Once the rezoning application is
finalized and approved, whoever develops the property will need to adhere to this
document.

Pasadera — General & Specific Plan Applications 3
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EXHIBIT

Excerpt of the Minutes of the Planning Commission meeting held June 21, 2007 at
7:00 p.m. in the Council Chambers.

COMMISSIONERS PRESENT
David Iwanski, Commissioner
Michael Alcorn, Commissioner
Linda Webster, Commissioner
Kevin Grimsley, Commissioner
Alan Lageschulte, Chairperson
Lisa Copeland, Commissioner

COMMISSIONERS ABSENT
Edward Meringer, Commissioner

CITY STAFF PRESENT
Scott Wilken, Senior Planner
Eric Morgan, Planner I1
Brian Berndt, Development Services Director

APPLICATIONS GP-07-3 and SP-07-2

APPLICANT Mr. Dustin Jones
Tiffany and Bosco, PA
2525 E. Camelback Rd. Phoenix, AZ 85016-4237

REQUEST The applicant is requesting a major general plan
amendment and a specific plan amendment for
approximately 40.5 acres located southeast of the southeast
corner of Indian School Road and Dysart Road. The
amendment request is to change the land use designation
from Employment to Mixed Use and Public Facilities.
Staff Contact: Eric (623) 333-4017.

Eric Morgan, Planner II, Development Services Department, gave the presentation for the
request for a major amendment to the General Plan and an amendment of the North
Avondale Specific Plan for the northwest corner of the city regarding the future Pasdera
development comprising approximately 40.5 acres. Mr. Morgan described the
surrounding properties and land uses. He stated the applicant's request is to change the
land use from 40.5 acres of commercial to approximately 37 acres of Mixed Use and 3.5
acres of Public Facilities. Mr. Morgan clarified that the current Commercial use provides
for goods and services to the surrounding neighborhoods, while the Mixed Use would
provide for a higher intensity of Commercial and a maximum of 45 percent of Residential
use. He told the Planning Commission it was important to keep in mind that this change
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would not guarantee residential uses or density. Mr. Morgan stated the next step after
tonight is zoning and even if this property were approved for Mixed Use, the current
zoning would stay in place, not allowing residential until further steps are taken. He
described the existing land use of the City and stated it was important to remember that
most of this existing Mixed Use is either within the development process or it already has
been developed. Mr. Morgan stated the North Avondale Specific Plan emphasizes
medium density single family residential with planned open spaces and Dysart Road is
identified as a commercial corridor to service the needs of the community college and
area residents, and the Specific Plan identifies 99™ Avenue as heavier commercial. He
then covered the citizen review process for the Planning Commission, stating concerns
expressed at the neighborhood meeting were increased traffic, traffic being routed
through Sage Creek, additional burden upon schools, and the height of buildings. He
stated subsequent letters received comprised the three opposed based on traffic and the
addition of residential concerns, and one was in favor. Mr. Morgan recapped that at the
Planning Commission meeting on May 24, 2007 the concerns expressed were the same as
at the neighborhood meeting, plus a question of the ability of the market to absorb
apartments and the apartments becoming low income housing, and the pricing of the
units. He stated subsequently five letters were received, all in favor, but all opposing low
income housing. Mr. Morgan stated that the Planning Commission must determine that
the proposed amendment meets four findings prior to recommending approval: 1) The
development pattern contained on the Land Use Plan inadequately provides the
appropriate optional sites for the use and/or change proposed in the amendment. 2) The
Amendment constitutes an overall improvement of the General Plan and the Specific
Plan. 3) The Amendment will not adversely impact the community as a whole and/or a
portion of the community by significantly altering acceptable land use patterns or
requiring large and more expensive public infrastructure improvements, and it is not
adversely impacting the existing land use. 4) The Amendment is consistent with the
overall intent of the General Plan and adopted plans, codes and ordinances. He stated
Staff recommends approval of the proposed Major General Plan amendment because all
four findings have been met and that the Planning Commission recommends to the City
Council that all 40.5 acres be changed to Mixed Use. Mr. Morgan indicated the City was
in negotiation with this site and another site in the northwest portion of the City for the
location of a combination police/fire station facility and if the other location is selected,
Staff does not wish to see this applicant stuck with 3.5 acres of public facility, thus if all
40.5 acres are approved for Mixed Use and the City decides this is the location for the
combo police/fire station facility, Mixed Use will not prohibit that. Mr. Morgan stated
after tonight's application the next step would be that on August 20, 2007 the item would
go before City Council for approval or denial.

Chairperson Lageschulte invited questions for Staff.

Commissioner Iwanski stated in reading the responses from the immediately impacted
landowners, he gets the general feeling they are supportive overall, and asked is that the
same feeling that Staff gets. Mr. Morgan reported that Staff did not have a clear
indication that all of the residents of Sage Creek, or the residents directly abutting the
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property, or the residents of surrounding communities were completely in favor or
completely against. He stated the Sage Creek HOA had voted in favor, but in the last
public hearing most of the people were against it, particularly of the multi-family facet.
He added the written responses were approximately evenly split.

Chairperson Lageschulte stated there were 5 in favor and 7 against who requested to
speak later in the public hearing.

Commissioner Copeland asked about a letter in the Planning Commission's packet from
Mr. Mack Ferrick, inquiring if Mr. Ferrick were a resident of Sage Creek or Avondale
because his addresses given are in Surprise and Goodyear. Mr. Morgan stated he had not
contacted Mr. Ferrick directly to ascertain his address, and it could be that is a business
address, and he accepted the letter on face value.

Chairperson Lageschulte asked for more questions for Staff, and hearing none, invited the
applicant to address the Commission.

Dustin C. Jones, Tiffany & Bosco, 2525 E. Camelback Rd., Phoenix, AZ, stated he was
here on behalf of his client, Rose Properties Southwest, LLC, and that also present is the
President of Rose Properties Southwest, John Ruggieri, and a residential development
partner, as well as Jerry Davis, and a representative from the London Group. He stated
he would turn the presentation over to John Ruggieri.

John Ruggieri, President, Rose Properties Southwest, LLC, stated they were currently
developing six properties within the City of Avondale. He stated when they acquired this
site they hired the Griffin Consulting Company to ascertain what would be viable on the
site, as well as performing 4 other studies of the surrounding areas, and those studies
show there is limited retail capability of only 50,000 sq. feet for primary tenants. Mr.
Ruggieri stated they are attempting to resist secondary tier tenants and feel it best to
introduce the Pasadera, a walkable, Mixed Use village with shops, restaurants and offices
and residences targeting empty nesters and working professionals. He then turned the
presentation over to Leslie Wade of Wade Communications.

Leslie Wade, Wade Communications, 3990 N. Litchfield Rd., Avondale, AZ, stated the
management company for the Sage Creek HOA is based in Surprise, and that is why Mr.
Ferrick's letter has a Surprise address. She stated the HOA Board had voted 4-1 and a
couple of members are present tonight who are not clear on the Board's understanding
and would speak to those concerns. Ms. Wade stated it was fair to say that the
community response so far is mixed, but she believes all the concerns heard to date can
be addressed and mitigated.

Mr. Ruggieri continued his presentation, stating they take public outreach very seriously
and consider themselves to be good neighbors. He then gave an invitation to the
Commission and the members in the audience for an open and honest dialogue and turned
the presentation over to Dustin Jones to conclude the presentation.
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Mr. Jones stated they concur with Staff's recommendation that the entire 40.5 acres be
designated as Mixed Use. He then detailed how they meet the four findings of Staff,
stating a General Plan amendment does not guarantee residential even in light of a Mixed
Use designation, but is just a land use designation change, and a zoning case would have
to be heard for residential in the future. Mr. Jones stated their studies concluded there is
an excess of 247.7 million dollars in demand for conventional commercial, and their
project would be an improvement to the area. He added this would be a gateway into
North Avondale with an entry monument on the site as an icon for the City of Avondale.
He showed the Planning Commission slides of their plans depicting how this would
improve the area. Mr. Jones reminded the Planning Commission on Staff's finding that
this development would not adversely impact the community, and added building heights
right now could be 30' in height and set back to 25' under the current zoning, but with
their development, they want to mitigate the visual impact on the neighbors. He stated
with their Mixed Use development, the residents can walk to where they want to go, so
the traffic impact would be mitigated. Mr. Jones stated a public facility would benefit the
residents as well. He then addressed the impact on the schools, stating that with their
high-end residential urban development, impact on the schools is less, and high-end
residential urban development brings in more property tax per student than single family
homes. He then addressed property values, stating property values would not be
negatively affected, as this is a high-end residential development for the upwardly
mobile. Mr. Jones informed the Planning Commission there were at least 13 goals of the
General Plan that they meet and this site provides a great opportunity to be developed as
a Mixed Use development that is upscale in quality, and Rose Properties is committed to
this site. He added that the City Council in June 2006 articulated a development plan,
and he read that development plan for the Planning Commission, requesting that the
Planning Commission take a leap of faith on Rose Properties as the General Plan
amendment does not guarantee them any specific number of residential units.

Chairperson Lageschulte invited questions for the applicant.

Commissioner Alcorn asked for specifics on the dollar amount and demographics on the
town homes/condos.

Mr. Ruggieri introduced Jerry Davis, Vision Residential, to address Commissioner
Alcorn's question.

Jerry Davis, President of Vision Residential, 14362 N. Frank Lloyd Wright, Scottsdale,
AZ, stated his company had canvassed the area and found there was no townhouse
attached products for sale within a five mile radius, so they addressed that fact in their
market research and looked for in income level in their demographics equal or higher to
the adjacent single family homes. He stated their product would not be affordable and
that was the only type of product they do.
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Chairperson Lageschulte inquired where the closest town homes/condos were to this
property. Mr. Davis responded he did not know at this time without looking at their
market studies, but explained what is happening to the demographics in America in
general is there are fewer families with children and more empty nesters. He added it
was a very small quantity of town homes they were looking to put on the site.
Chairperson Lageschulte stated the closest ones were in Litchfield Park just across the
street. Mr. Davis stated they did not consider those a competitive product. Chairperson
Lageschulte stated based on price, he thinks they are very competitive. Mr. Davis stated
they look at new construction in their studies, not at products that have already been sold.

Commissioner Grimsley stated he believes there are upscale town homes/condos north of
Indian School at Litchfield Road built within the last two years and he understands they
are not fully occupied. Mr. Davis responded that occupancy and ownership were two
different things and what Commissioner Grimsley may think is vacant is a second home
only occupied three months of the year; thus, the title had to be searched. He added in
Litchfield Park there were no town homes that were adjacent or within a Mixed Use
community where the residents can walk to shops, restaurants, and work. Commissioner
Grimsley stated if these town homes could be used as an investment home or second
home, there was the opportunity they could be used as rental properties. Mr. Davis stated
by law they could not stop that and that in Sage Creek there were several rental homes.
He added they were not looking for the second home buyer, but were looking for the
upwardly mobile buyer that will be there year-round because that is what helps the retail
and these homes would not be marketed in a travel magazine to people that live in
Minnesota or Michigan.

Commissioner Iwanski stated it was compelling for him, in that in a letter from the West
Valley Hospital it states many of the doctors, interns, nurses, and administrators would
welcome the opportunity to live in a high quality loft or apartment environment such as
that proposed in the Rose Properties Southwest Pasadera project. He stated the City of
Goodyear has been successful in getting two colleges to relocate to Goodyear and the
Southwest Valley needs hospitals, doctors, nurses, and the City wants quality jobs,
quality industry and companies to be in Avondale, and if the City does not provide
adequate housing options for the men and women that work in those professions, shame
on the Planning Commission. He stated this is a good project to provide for the
professional men and women they have asked to come here and he likes this project.

Chairperson Lageschulte invited other questions, and on receiving none, he stated there
would be a 10 minute break.

After the break Chairperson Lageschulte opened the item for public hearing, stating he
had many requests to speak on Item No. 3, GP-07-3.

Mike DeSmith, 12802 W. Fairmont Ave., Lot 12, Avondale, AZ, stated when he bought
his house he knew it was zoned Commercial. He stated the developers had done a
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fantastic job on the commercial properties being built, but if this development goes
through, his house would go on the market the next day.

Charles Runge, 12946 W. Clarendon Ave., Avondale, AZ, stated they are the second
owners of their property and they realized there was a large field next to their perimeter
wall, and they started out by putting in trees as a buffer zone. He stated they are for the
rezoning and for the Pasadera Project, and they are for the City of Avondale putting in
the combo police/fire facility in that area.

Lisa Dubas, resident of Sage Creek, stated that during a City Council meeting in 2002,
they were requested to rehear a mini storage proposal that had been denied, and two
members of the Sage Creek HOA Board had stood before the Council and stated they
thought this was good for the community, and the mini storage was approved. Ms. Dubas
reported the HOA Board had never asked the community what they wanted. She stated
she had attempted to be voted onto the Board, but at a meeting where Rose Properties
presented this 1-3 story development to the HOA Board, the three board members present
discussed liking the concept and after the meeting drafted a thank you letter. Ms. Dubas
stated she was assured this was not a letter of support and she was voted in as a board
member and was told never to speak for the Board. Ms. Dubas reported that next at the
Planning and Zoning meeting on May 24, 2007, she was approached by the developer
and was told the Sage Creek HOA was going to officially support the Pasadera project at
the meeting, and she was at a loss. She reported at the HOA meeting she was shown an
e-mail sent to Rose Properties by the President of the Sage Creek HOA stating they
support the Mixed Use zoning with residential condos/lofts. Ms. Dubas stated she did not
vote to ratify. She asked the Planning Commission to treat the positive responses from
the HOA Board members as a positive response from individuals who live in Sage Creek,
as none of them attended the neighborhood meeting or requested a special meeting with
residents, and asked the Planning Commission to remember that people present tonight
were expressing their own opinions. She stated she would rather have a center like
Dysart Commons and does not believe a three story development should be located so
close to a mostly one story residential neighborhood and she personally thinks those units
will become rentals, because based on the assessor data, at Main Street and Verada right
now, out of 20 lofts, 15 are rentals and 5 are owner-occupied, and at Indian School Road
and Wigwam Creek South, out of 35 homes 20 are owner-occupied and 15 are rentals.
She reported that Sage Creek is owner-occupied and she is concerned that the houses
adjacent to this development will be sold to investors.

David Cook, 12814 W. Fairmont Ave., Avondale, AZ, stated he hoped the Planning
Commission would consider the HOA's endorsement nothing more than four individual
residents stating their opinions. He reported in letters from Rose Properties, there was
misinformation given to the residents, and he could report with confidence there is a 30 to
1 disapproval for the residential aspect of this project. Mr. Cook stated a big selling point
was there would be no through traffic and everyone is vehemently opposed to through
traffic. He reported the HOA did not attend the May 2, 2007 or the May 24, 2007
neighborhood meetings, yet offered their approval on behalf of the residents of the HOA



Planning Commission Meeting Minutes
June 21, 2007
Page 7 of 15

even while the debate was ongoing. He added that the HOA Board has not represented
the homeowners and have served their own purposes. Mr. Cook stated he could
compliment Rose Properties on the commercial/retail side of their development as it is
beautiful and he wholeheartedly supports that aspect, but the question to ask is why
residential. He stated the impact on the schools was downplayed tremendously tonight.
Mr. Cook stated $65,900 is not a high quality/high scale town home and would not assist
his home value, and a three story apartment in his backyard would adversely affect him.
As to the traffic impact, he finds it hard to believe there will be no impact on traffic. Mr.
Cook stated he had researched how close Rose Properties was to claims of what they
would provide to what they actually did provide, but he could not find any properties to
research, thus could not verify their track record. He stated that changing the zoning
based on something that might happen or would be discussed in the future, once the box
was opened one could not un-ring the bell. Mr. Cook continued, stating Rose Properties
is not concerned that the schools would be overcrowded, the home values could be
affected, and a street would be opened affecting the quality of life of the children. He
stated the project without the retail and residential is an excellent project and could be
expanded and everyone would win. Mr. Cook urged the Planning Commission not to
approve a zoning change for this property. He reminded the Planning Commission that
750 apartments were being built a quarter of the mile away and across the street a
complex is offering free rent in search of tenants.

John Waltz, 12826 W. Fairmont, Ave., Avondale, AZ, stated his wife and he purchased
their home less than a month ago and had no knowledge of this project prior to
purchasing their home and had they, they would have attended the prior meetings. He
informed the Commission he has built and developed properties in three states, and
according to the Arizona Republic, there are over 50,000 houses in Arizona on the
market, and in the stadium area there are hundreds of condos and townhouses being built
there, less than a 10 minute drive from this proposed site. Mr. Waltz stated that across
the street is a townhouse project with a huge sign. As for the 3 percent of the City's
acreage designated as Mixed Use, Mr. Waltz stated one only needs to go to Goodyear or
Litchfield Park and the percentage is changed dramatically. He reported they bought
their property because they like the quiet and the fact that the street is a dead-end. He
questioned how the Avondale entryway monument depicted in the slides could be built
on property that does not belong to Rose Property. He stated there is often times a
difference between what is proposed and what is actually built.

Chairperson Lageschulte welcomed Mr. Waltz to Avondale.

Ileah Cook, 12814 W. Fairmont Ave., Avondale, AZ, showed the Planning Commission a
rudimentary drawing and stated her information comes directly from the Maricopa
County Assessor's web site, the Avondale Land Use map, and members of the Agua Fria
Unified High School District. She pointed out the residential areas on her drawing and
stated there were not enough upper grade schools to accommodate the population
explosion in the West Valley, and employees of the Agua Fria School District voiced
their desire to stay at a 4A category, which means a student capacity between 16,000-
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18,000 students, and reported they are currently on the brink of becoming a 5A category,
which puts student capacity between 20,000-22,000 students, which would require more
land. Ms. Cook stated the type of residential properties proposed would likely have
upper grade students and currently there are only four high schools, and currently there is
a need for 8-10 high schools, but there is not enough land available for purchase. She
informed the Planning Commission a parcel was in escrow, but fell out of escrow, and
another school site is in escrow and happens to be with Rose Properties, but is located in
the furthest southeast boundary of the district. Ms. Cook stated as residential zoning
intensifies, it is necessary to bus students further away and her family is experiencing this
firsthand because Agua Fria is a 42 to 1 student to teacher ratio for core curriculum
classes, and while they live closer to the Millenium District, excessive homebuilding and
apartments forced rezoning and now the district bears the cost of bussing students to
Verado. Ms. Cook stated as far as Sage Creek HOA, their attention lies with the
shrubbery and gravel, not with the impact of rezoning on families. She submitted that
this amendment would adversely affect the community and would not be an overall
improvement to the community. She added that the high quality of aesthetic standards
set by the City of Avondale are exemplified by Dysart Commons and she would not be
bothered by such a commercial development, and she is not in favor of a high or medium
density residential development, but is in favor of the existing commercial zoning.

Sam Conrad, 12810 W. Fairmont Ave., Avondale, AZ, stated he did not understand the
difference between Item Nos. 3 and 4 and asked for clarification. Chairperson
Lageschulte stated Staff could answer his question after the meeting. Mr. Conrad stated
he was concerned that both items were lumped together in the presentation. He stated he
appreciated the fact that Rose Properties sent a letter to the residents, but was upset that
the HOA Board did nothing about this. Mr. Conrad stated he was concerned over the
noise pollution to the neighbors both during development and after and had not heard that
addressed. He added he would like to hear a contingency plan if the property is built and
there are 50 kids per 100 units and if property values go down.

David Wood, 12806 W. Fairmont, Ave., Avondale, AZ, stated before moving to Sage
Creek, he had visited City Hall to research zoning because he did not want apartments in
his backyard, and on finding it was zoned commercial, that was a big factor in his buying
his home. He stated the Planning Commission has a large task in growing the City and
protecting the children from overcrowding in the schools. Mr. Wood stated in the
General Plan, a condition states that the burden of proof is on the developer, and posed
the question, what if every residential unit has two children.

Lou Osborn, 12941 W. Clarendon Ave., Avondale, AZ, stated he likes what he sees, as
he likes the idea of a shopping center and he does not see this development affecting the
property values as they are talking about high income properties. He stated he agrees
with Mr. Cook, in that $69,500 for the condos is low for a high income property. He
stated Verado is a good example of mixed density. Mr. Osborn added there are many
rentals around his house. He reiterated he approved of this item.
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Angela Tyson, 12858 W. Indianola Ave., Avondale, AZ, stated she and her husband
strongly support rezoning of the property for Commercial and Mixed Use, and believe the
project will make a positive contribution to the neighborhood and will beautify the
entranceway into Avondale. She stated this lot had been empty for a long time and her
property backs directly up to the lot, and she would rather see something other than a
grocery store or low end restaurant. Ms. Tyson stated she approves this project 100
percent.

Eric Greene, 12827 W. Mulberry Dr., Avondale, AZ, reiterated that not all Sage Creek
residents voted to approve this project. He stated Rose Properties states this will be like
the Glendale Stadium project, but there is not enough land to recreate that and
everybody's home will back up to the wall. Mr. Greene stated he cannot get his son into
the preschool because of overcrowding. As for professional people occupying the
rentals, such people can also reproduce and will create more overcrowding in the schools.
He questioned if the developer would make contributions to the elementary schools in the
neighborhood for expansions. Mr. Greene stated at 59" Avenue and Olive in Glendale,
and at Litchfield Road and Van Buren in Goodyear, and 16™ Street and Camelback Road
in Phoenix, when the main anchor pulls out, the shopping centers sit empty. He stated
the northwest corner of Wigwam Blvd. and Litchfield Road has condos that start out at
$350,000-375,000 and that price would bring value to the neighborhood, but as a rental,
with all the competition, apartments will turn to Section 8 housing. He then addressed
traffic signals, stating a need for additional traffic signals at Osborn and Dysart, and at
Santa Fe and Indian School, and if they build this project, there will be a need for still
more traffic signals.

Chairperson Lageschulte stated he had a card for Gail Mullins, who is in favor of the
item, but does not wish to speak.

Steven Ballsley, 3730 N. 127" Dr., Avondale, AZ, stated he had had a conversation with
John and Leslie Wade about the letter sent from the Sage Creek HOA Board and it is a
misinterpretation, as it was meant as merely a thank you letter for the presentation. He
stated the HOA is in support of the development and does not condemn or condone what
is going to be developed, but simply wants more information. He stated his property
does backup to the property and he is not for or against the project right now because he
does not believe they have all the information, but rather is leaving it up to the Planning
Commission because he believes they will make the best decision and the best
recommendation for the community and the City of Avondale.

Chairperson Lageschulte stated he had a card from Kim and Don Conrad, West Fairmont
Ave., Avondale, AZ, who are opposed to the project, but do not wish to speak.

Lori Waltz, 12826 W. Fairmont, Ave., Avondale, AZ, stated her husband had spoke on
the issue, and she also wished to be recognized as being in opposition to the item.
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Chairperson Lageschulte summarized he had five cards in favor, ten opposed, and one
unsure. He thanked everyone for attending. Chairperson Lageschulte invited the
applicant to respond to the citizens.

John Ruggieri, Rose Properties Southwest, LLC, again addressed the audience, stating
they will agree to a whole number of CC&Rs for the project, and he wants to assure the
Planning Commission and the members of the community that they will never agree to
restricting procreation.

Mr. Dustin Jones added he has three children and one on the way, and his colleague has
five children and is a professional. He also thanked the neighbors for attending tonight.
Mr. Jones stated 34 letters were sent to property owners that abut the project, 225 letters
were sent to residents within 200 feet of the project, and 250 letters were sent to residents
of the Sage Creek HOA, and oftentimes no one attends these meetings. He stated many
of the questions raised tonight were specific questions about the site plan and they were
only at the General Plan stage and were not trying to present a zoning case tonight. He
stated tonight's plan has a 0 to 45 percent residential allowance and they are not asking
for any specific percentage tonight. He stated many of the questions cannot be answered
tonight as this is just a General Plan stage, but in the next stage they hope to get to, they
could answer those questions. As far as their track record, Mr. Jones stated all of Rose
Properties are quality projects and this is not an attempt to sneak in a project that would
be embarrassing to Rose Properties or to the City of Avondale, and they will be back
before the Planning Commission on multiple projects. He stated the best consultants,
architects and designers from around the country have been hired to assure the quality of
development and there was no attempt to do anything of less quality, and this would be
the first signature project Rose Properties would get to do in the City of Avondale. Mr.
Jones continued, stating the growth in the Valley is projected to increase and
professionals do not want to live in apartment buildings or single family homes and they
are trying to serve that market. He stated they have met their burden of proof on all four
of the criteria required for a General Plan application. Mr. Jones stated the criteria for a
zoning application is much more discretionary and the Planning Commission would get
to decide if that is met when they get to the PAD stage. He stated all the questions
regarding schools, building placement, building height, etc., would be addressed in the
zoning application stage. Mr. Jones stated the hundreds of letters they have sent out are
indicative of their public outreach efforts. He stated that changing the General Plan to
allow for the Mixed Use and then allowing them to return with a PAD application
endorsed by Staff is the way to go with this project.

Chairperson Lageschulte asked for further questions for the applicant or Staff.

Commissioner Copeland asked someone to address the entrance monument issue if the
property was not part of the development. Mr. Jones responded they had met on several
occasions with the representatives of that property and they have a landscape plan they
are planning on implementing, and Rose Properties is willing to participate with them and
enhance that because they believe that as the gateway in from the northwest sector, that
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corner can be highly landscaped and they have letters confirming their involvement.
Commissioner Copeland asked if their involvement was well-received, and Mr. Jones
confirmed it was.

Commissioner Grimsley stated there are a number of commercial developments that are
vacant right now and asked if the developer has a list of possible restaurant, retail or
office tenants for their development. Mr. Jones stated that their market studies have
shown very little vacancy for the properties along McDowell and the national tenants are
along McDowell and closer to the freeway, and when you get further away, unless you
have a grocery store, the shopping centers have a tendency to take a long time to lease up,
and the national major tenants will not come further north. Commissioner Grimsley
asked if there is already a problem with getting tenants north of I-10, what makes the
applicant believe tenants will come to their area if they build. Mr. Jones responded that
the success would lie in creating a special place, a lifestyle destination.

Chairperson Lageschulte invited further questions, and hearing none, closed the public
hearing.

Chairperson Lageschulte asked for a motion on item GP-07-3. Commissioner Webster
moved that the Planning Commission accept the findings and recommend approval of
application GP-07-3, a request to amend the General Plan from Commercial to Mixed
Use. Commissioner Copeland seconded the motion.

Chairperson Lageschulte opened the item for discussion.

Commissioner Copeland stated the Commissioners do not work for the City, are
volunteers, and her comments were based on comments from the public. She stated there
were things the public may not be aware of, such as the developers do put money away
for the schools, but schools are a state-driven entity, not a city entity, and regarding
traffic signals, she stated Indian School Road is not a city street, but is a county street.
Commissioner Copeland stated the Commission would probably not vote for anything
like 750 apartments, but they are interested in working with the applicant to help them
understand what the community will accept. She stated everybody has an image of a
renter and for the most part are correct, but no one should forget about people such as
herself, upscale professionals who rent at some point in their life when they are not sure
how long they can stay in a specific location or if they want to stay. Commissioner
Copeland stated the housing market as a whole is down and to pick on this particular
development as being not sellable is shortsighted and the Commission needs to look long
term as the real estate business goes up and down all the time. She stated the thought that
the developer would build upscale housing that would turn into Section 8 is unrealistic.
Commissioner Copeland stated what the residents have right now is a dirt field and she
suggests working with the developer to put something on that piece of land that will work
for everyone.
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Chairperson Lageschulte stated he has mixed feelings, in that while he likes the project,
he is not sure about three stories. He stated if he lived in a house looking out over the dirt
lot, he would want to see trees and shrubbery rather than the 30 foot wall of a shopping
center. Chairperson Lageschulte stated it was his opinion the Commission was to vote
per the peoples' opinions, and right now he has 10 opposed, 8 in favor and 1 unsure, and
he also felt the City was not in a race to build out. He added that overcrowded schools
were a problem as well.

Commissioner Iwanski thanked everyone for showing up at the meeting. He summarized
that he had heard the concerns as school overcrowding, traffic/child safety, and property
values. He announced that when it comes to school overcrowding and teacher to student
ratios, talk to the governor's office, the state legislature and the representatives on the
facility's school board because that is where you address those concerns, not at a Planning
and Zoning Commission meeting and not with your city government. Commissioner
Iwanski next addressed traffic and child safety, stating he had to defer to the professional
staff and the traffic engineers and developers to continue to work together on the traffic
flow, and he will continue to defer to the professional staff at Avondale. He stated in
terms of opening up particular avenues, they could direct Staff to work with the
developer to make sure their kids are safe. Commissioner Iwanski continued, stating
Rose Properties has done quality developments and have a track record of success and
can address the concerns of property values. He stated he likes the project as it provides
a housing option that currently does not exist in Avondale or in most places in the
Southwest Valley with the exception of Westgate. Commissioner Iwanski stated when
corporate CEOs and CEOs of hospitals tell him they need these housing products and
these kind of options, to him this is a compelling argument to try to move this project
forward, while at the same time addressing the concerns of the public. Commissioner
Iwanski told Mr. Greene not to bring up Section 8 again, and clarified that Section 8 was
a federal housing project and there are specific requirements, and this project was not
even close to that circumstance, and he would be more concerned about the 750
apartment units up the road. Commissioner Iwanski stated this project has his support.

Commissioner Alcorn stated he thinks the Commission needs to go to the next step and
try to see exactly what Rose Properties has on their agenda. He clarified that the
Commission was an advisory board and merely advises the City Council on what the
people are saying, and if City Council thinks they want to proceed, they do not have to
listen to the Planning Commission. He added that lately the City Council does seem to
be listening to the Planning Commission and he is very pleased about that fact.
Commissioner Alcorn stated he believes the system needs to be changed to where
housing is not always in direct conflict with Mixed Use and should be changed to where
it has a restriction, such as Mixed Use can be Mixed Use with Housing, and Mixed Use
with restrictions for no housing, and that should be put in the General Plan because the
Commission is having too much trouble with the issue coming up at the meetings over
and over. He reiterated he would like this project to move forward.
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Commissioner Grimsley stated his wife is a teacher in the Agua Fria High School District
and he was shocked to hear that someone in the same neighborhood had their children
bussed to Verado. He stated one problem he saw firsthand is that one week before school
starts, the school is still filling teaching positions, so building new schools would not
necessarily solve the problem. He stated he hopes people are telling their children to look
into teaching as a vocation. Commissioner Grimsley stated for the Commission to know
how much merit this project has or does not have, the project needs to go to the next step,
and that still gives the City the opportunity to say that it cannot be built.

Commissioner Webster stated the Commission has a duty to find out if a project meets
the criteria, which this project does, and the Commission needs to think about what is
good for Avondale, and she does not believe Avondale can sit back and wait to decide
what they want to do with a property, but should be proactive. She stated this is an
opportunity for the City to be in the limelight and do something different. Commissioner
Webster stated she thinks this is a good plan.

Commissioner Copeland stated that the next step would not be a cake walk, as the
Commission would not allow three story town homes. She assured the audience that
when the site plan comes forward, the concerns that have been brought up, the
Commission is against them as well and the Commission will make sure that the integrity
of their backyards and their privacy will be no more than if a single story home
development were in their backyards. Commissioner Copeland stated she is in favor of
this project because she realizes that the big boxes will not be drawn to so far away from
the freeway, and this project will open up the opportunity for small business owners to go
into the area where people can walk to, eat there, spend time there and enjoy their
neighborhood. She added that with a traditional type commercial development, she
doubted people would spend more than 15 minutes there. She stated she is looking
forward to seeing the site plan. Commissioner Copeland encouraged the audience
members to attend as many of the Planning Commission's monthly meetings as possible.

Chairperson Lageschulte asked for further questions, and hearing none, called for a Roll
Call vote on GP-07-3.

ROLL CALL VOTE

Commissioner Webster Aye
Commissioner Copeland Aye
Commissioner Alcorn Aye
Chairperson Lageschulte Nay
Commissioner Grimsley Aye
Commissioner Iwanski Aye

The motion passed 5 to 1.

Chairperson Lageschulte opened the public hearing on SP-07-2.
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Mike DeSmith, 12802 W. Fairmont Ave., Avondale, AZ, stated everyone has mixed
feelings, but three stories are upsetting to him. He stated at this stage they do not know
exactly what the project will be, but perhaps at the next level they might find out. Mr.
DeSmith stated someday he may want a lock and leave residential unit, but he does not
want rentals.

Chairperson Lageschulte suggested Mr. DeSmith get with the developer and let them
know his concerns, and if he is not satisfied, he can come back and raise cane.

John Waltz, 12826 W. Fairmont Ave., Avondale, AZ, stated he realized his comments
did not count for much, but he still wanted to take this opportunity to speak. He stated he
understands the school issue and that the funding comes from the state, but he also
understands that it starts some place and the Planning Commission has the opportunity
right now to impact whether there will be more children going into a district or not. Mr.
Waltz stated he understands the Planning Commission does not build the roads, but the
Commission has the opportunity to address how much traffic goes out onto the road. He
stated the Commission says it wants to represent the citizens of Avondale, and the people
have spoken. He commended Chairperson Lageschulte for standing on that. He stated
State Senators view every one letter they receive as representing over 100 voters, and if
the Commission looks at this issue in the same light, he does not believe they have
listened to the people of this subdivision. Mr. Waltz stated his property abuts the back of
this project and he hears what Rose Properties is going to do and how it will benefit them,
but wonders how it will benefit the residents. He stated while he appreciates the
Commission's comments in trying to educate the citizens, they should give credit to some
who do understand the process. Mr. Waltz stated the Commission has the responsibility
to stop things, or to allow them to continue.

David Wood, 12806 W. Fairmont Ave., Avondale, AZ, stated he has an issue with the
Commission saying the overcrowding in schools is not their problem, yet they will throw
more residents into that area and he feels that is very irresponsible. He continued, stating
that when addressing the burden of proof, one issue was there would be no economic
impact on the city. He stated the national average for police officers was 2 officers per
1,000 residents, and Avondale was already behind. He stated if the Commission adds
1,000 residents and 450 units, that would be 2 officers, and questioned was that not an
economic impact.

Eric Greene, 12827 W. Mulberry Dr., Avondale, AZ, stated Commissioner Iwanski had
made him feel like he was in Russia where he cannot voice his opinion and that is what
the First Amendment is for, and requested not to have his freedom taken away. He stated
in the last meeting, the developer had stated that the Sage Creek HOA stated they were in
favor of this project and that turned out to be a lie, and another real estate expert the
developer is using stated tonight that the nearest condos are five miles away. Mr. Greene
stated the kids are being bussed to Verado and his neighbor just put his home up for sale
yesterday because he is tired of going out to Verado to pick his son up from school. He
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stated the project would impact their future, and everyone could not put their home up for
sale. Mr. Greene stated if the Commission allows additional residential units to be built,
they will increase the student-teacher ratio. He added there were landlords that have put
up brand new communities on the west side of Phoenix along McDowell Road and they
have turned to this means of revenue to pay their bills, and now there are apartment
communities along Indian School Road and he wondered would they take the same road,
and he did not want that type of environment near his home.

Chairperson Lageschulte asked if anyone else wished to speak, and hearing none, invited
the applicant to respond. The applicant declined. Chairperson Lageschulte closed the
public hearing.

Chairperson Lageschulte called for a motion on SP-07-2. Commissioner Copeland made
a motion that the Planning Commission accept the findings and recommend approval of
application SP-07-2, a request to amend the North Avondale Specific Plan, and
Commissioner Webster seconded the motion.

ROLL CALL VOTE

Commissioner Webster Aye
Commissioner Copeland Aye
Commissioner Alcorn Aye
Chairperson Lageschulte Nay
Commissioner Grimsley Aye
Commissioner Iwanski Aye

The motion passed 5 to 1.

Commissioner Copeland addressed Mr. Waltz, stating there was no intent to insult his or
anyone else's intelligence. She stated that since they do not have many people attending
the meetings, it was an opportunity for her to share information with everyone.
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City of Avondale
11465 Civic Center Drive
Avondale, AZ 85323

RE: PASADERA PROJECT, GP-07-3 & SP-07-2

As residents of Avondale, we want to see a quality project built on the southeast corner of Indian
School and Dysart roads.

We do not want to see a discount shopping center built there and support the idea of a mixed-use
development with housing, offices, stores and restaurants.

We like the idea of residential units for professionals and seniors, but do not want to see low-
income housing or family bousing in the developraent.

Finally, we would like to see 129™ Street blocked from auvtomobile traffic and some type of
security gate and/or wall to prevent strangers from walking into the Sage Croek neighborhood.

Sincerely,
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June 21, 2007

Planning Commission

City of Avondale

11465 W. Civic Center Drive
Avondale, AZ 85323

Re: GP-07-3 and SP-07-2 — Dysart & Indian School Roads

Dear Commissioners;

My wife and I own a home immediately adjacent to the Pasadera project by Rose
Properties Southwest.

We strongly support the rezoning of the propenty from commercial to mixed-use and
believe the project will make a positive contribution to our neighborhood.

We believe the project will beautify the entryway to Avondale at Indian School and
Dysart roads. The lot has been vacant for too long and the existing LPSCP facility is an
eyesore.

We also like the concept of a walkable, mixed-use village, which will allow our family
to walk to the shops and restaurants without having to get into our car to drive there.

The undeveloped property is a liability, so we hope that you will approve the Pasadera
concept and allow development to proceed there as quickily as possibie.

Sincerely,

/
e 2 Angie Ty

12858 Indianola Avenue
Avondale, AZ 85323



Junc 20. 2007

City of Avondale .
Planming Division

Dear Planning Commussioners:

I amn writing regarding case #GP-07-3, the Pasadera project, near my home in northwestern
Avondale.

I am a resident of Sage Creek and will not be able to attend the hearing tomorrow because T work
in the evenmgs.

1 am very supportive of the Pasadera project that Rose Propertics is talking about building at
Dysart Road and Indizn School 1 belicve it will be better for our neighborhiwod than asother strip

mall

As long 25 the rental upits are very pice and not built as affordable housing, 1 think a mix of uscs
will work very well. 1 also like the idea of a gate that would Jet Sage Creek residents walk 1o the
restaurants and stores there. rather than having to drive.

T hooe vou suoport the project.

Sincerciv,

EARON Kenuera
3017 Wetaon i,
Avondaie, AL £100
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Sage Creck
Commmunity
Association

Mack Fermck

#0 Box 7751

Sumnse, AZ 85374

June 20, 2007

John Ruggion

Rose Propermos Southwest

2080 N. Litchfield Road
Goodyoar, AZ 85348

Dear John,

On behalf of the Sege Creek Mome Owners Association Board of Directors, we would like to
thank you and Leslie for attanding our H.O A mooting on April 26. We appreciate your
openness for input on the Pasadera Project to be deveioped on the 40 acres at the SE. corner
of Dysart and Indian School,

On May 24, our board votod 4-1 in favor of supporting the Mixed Use Zoning with residential
town houses, upscale remal unirs and urban style lofts mixed in with the businesses. This
concept is bemg used in many places with much success. We think itis & very desirable
concept and would add property value to our homes in Sage Croek.

We are looking forward 1o worling with you on the site planning of this project to insure a positive
felgtionship with our cornmunity. Wa are particularly interestod in the foliowing issuas;

We would like to see space developod in this project for Rolice and Fire protection.

Tho landscaping of this property is also very impontant to our CoOmmunity.

The short street of 126, that now dead ends at your property line, is an area of particular
concern. Ve needto protect our property from unwanted vehicie traffic as weil as foot traffic
o or thry Qur property,

* We would not want to see affordable or family —orientated residential units that would impact
our alreadly overcrowded schools.

LI I

We will cortinue to encourage input from our residents. aspacially, slong the nonth end of our
neighborhaod where their homes are along two property lines. Again, thank you for including Sage
Creek in this vory important project.

Thank you,

Creek H O A
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“West Valley Hospital

An Affiliate of Abrazo Hsefltb Care

June 18, 2007

The Honorable Marie Lopez Rogers
and City Council Membaers

City of Avondale

11465 West Civic Center Drive
Avondale, AZ 85323

Re; Pagadera GP-07-3 and SP-07-2
Dear Mayor Lopez Rogers and Honorable Council Membars:

it has coms o my attention that the Avondale City Councll is warking toward innovative planning
solutions in its Clvic Center area and sisewhere in the city - planning sotutlons that may aliow
for mixed-use davelopments with attached housing products for rent and for sale,

On behaif of the West Valley Hospital, | applaud efforts that will create more housing diversity In
the Southwest Valley. Qur hospital employs mare than 450 people, many of whom commute
from elsewhere in the Valley because thay don't have suitable housing cholces near our facility.

Many of aur doctors, interns, nurses and administrators would welcome the opportunity to live in
a high-quality apartment or loft environment, such as that proposed in Ross Propeﬂfes
‘Southwest's Pasadera project in northwestern Avondale and envisioned alsewhere in the cly.

As we work 1o attract and recruit talant from other reglons, the availability of convenient and
atfraciive transitional housing is extremely important, as well.

i applaud your vision and encourage your support of projects such as Pasadera that will provide
more diverse housing options for those who work in and near the Clty of Avondale.

Thank you for your considerafion.

/@ rely,
N

Janjeg R. Resendez, FACHE
Prebident and CEO
Wept Mailley Mospital

e City of Avondale Planning Commission
Mr. Chariie McClendon, Cily Manager
Mr, Brian Berndt, Direclor of Planning
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Subject: Pasadera Project
From: "Mack Ferrick" <mackferrick@gmail. com>
Date: Wed, May 23, 2007 11:18 am
To: jshnr@rosepropertiessw.com fmore)
Ce: "Betty Lynch” <blynch@avondale.org> {more)

Priority: Normal
Options: View Full Meader | View Frinfable Version | Download s as 2 file

©n behalf of the Sage Creek Home Owners Association Board of Directors, we
would like to thank you John and Leslie for attending our H.O.A. meeting on
April 26. We appreciate your cpenness for input on the Pasadera Project to
be developed on the 40 acres at the $.E. Corner of Dysart and Indian
Scheol. We certainly support the Mimed Zoning with residential condos and
arban style lofts mixed in with the businesses, this concept is being used
in many places with much success. We think it is a very desirable concept
and would add property value to ocur properties in Sage Cresk.

We would like to see space developed in this project for Police and Fire
protection, and we are looking forward to werking with you on the site
planning of this project to insure a positive relationship with

our Community. The landscaping of this property is also very lmportant to
our compunity and again looking forward to working with you in this area.
The short street of 130th that now dead ends at your property line is
ancther area of great concern. We need to protect our propaerty of unwanted
vehicle traffic as waell as foot traffic into or through our property.

We will continue to encourage input from ocur residents, especially, along
the nerth end of cur neighborhood where their homes are along the two

property iines.
Again thank you for including Sage Creek in this very important Project,
Thank you

Mack Ferrick
President Sage Creek H.G,A.

Attachments;

untitfed-{2] 16k { text/himi} Downicad | View

Take Address
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Eric Morgan

From: kleggio [kleggio @cox.net]

Sent:  Saturday, May 19, 2007 8:29 AM

To: Email Planning: Kenneth Galica; Eric Morgan

Ce: azbzbees @ yahoo.com

Subject: May 24, 2007 Planning Commission, Special Meeting

This email 1s in response to the Planning Commission Meeting scheduled for May 24, 2007 at 6:00
p.m. Iam an original resident of the Sage Creek Community and have concerns about the plan to
rezone the corner property of Indian School Road and Dysart (Case GP-07-3 and SP-07-2).

I'would like 10 see the development on that corner property to be developed in such a manner that
will add value 10 the properties Jocated in Sage Creek while aiso preserving the quiet, safe community
life that we have come to expect.

1 did attend the neighborhood meeting sponsored by Rose Properties on May 2, 2007 that explained
their vision for the Pasadera project. There are some aspects of the projects that I liked and some that I
did not. These aspects include:

* The Sage Creek Community is very quiet. There is currently no through traffic on our streets.
It 1s easy to spot those that do not belong in our community. Our children can run and play

" within our neighborhood without worry of being hit by a speeding vehicle. The corner of _
Dysart and Indian School is very heavy with traffic. Iam concerned that a throtigh stréet may™ -
connect either Dysart or Indian School with our community. I am opposed to this type of plan.

¢ Idolike the idea of a police and fire substation added to the corner. This only adds an extra
layer of safety to our community. I would ask that if this does occar and a connecting street
must be added to our community that it be gated so that on} y emergency personnel can access
the Sage Creek Community.,

¢ The Pasadera Project calls for luxury rentals, condos for rent and urban style lofts. I am against
this plan. I am concerned that once the zoning would be changed, that apartments would be
buiit on the corner. I am against the addition of rental units so close (o the Sage Creck
Community. This will only increase traffic, crime and place an additional burden on our
already overcrowded schools. While Rose Properties may be looking for additional rental
properties to accommodate the upcoming Super Bowl, your current Avondale residents have
been here before the Super Bow! and will still be here after the Super Bowl.

There was talk of “Urban lofts”. This is not an urban loft community and would detract from
the neighborhood, ‘

*  Iresidential areas arc iruly needed on this property, can the zoming be changed to restrict it 1o
luxury patio homes? This may be a good compromise that would encourage owner occupied
living and still keep the value of the cormmunity,

¢ 1do like the idea of having a “mixed use” facility that includes a “walkable village made
vibrant by its mix of shops, restaurants and offices”. However, the property must be made of a
design that matches the community. [ have seen several new plazas and buildings in other areas
recently built with a design that includes very bright, contrasting colors that really are an
eyesore that cheapens the community.  The colors and design must match.  The new plaza that
hus been built on Thomas and Dysart matches the surrounding community and the Community
College. This design does not detract from property values.

* lam also concerned about the types of businesses that would be going into this corner. [am
gainstany “low brow” type of <hop such as a dollar store or check cashing certer, These
types of shops will detract from our property values.
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I am not able o attend the Public Hearing on May 24" due 10 another commitment, but I respectfully
ask that my concerns be voiced. I would like to see the corner of Dysart & Indian School developed,
but in a mannper that will add to our community value, not detract from it. It would not be in our cities
best interest to develop that corner property in such a way that it detracts from the Sage Creek property
values.

Sincerely,

Kim Leggio

12926 W. Whitton Ave.
Avondale, Arizona 85323
azbzbees@yahoo.com



May 19, 2007

City of Avondale

Planning Commission

11465 W_ Civic Center Drive
Suite 110

Avondale, Az 85323

Re: Cases GP-07 and SP-07 Pasadera

I am writing to express my opposition to the proposed zoning change sought by Rose
Development for the land at Indian Schoot and Dysart.

I attended a meeting hosted by Rose Development along with approximately 40 other
homeowners in Sage Creek and we all shared the same concerns. While all of us would
like to the property developed and landscaped no oae is in favor of 3 story residential
units adjoining the perimeter of our community. There is no way to completely screen
buildings of that height from the surrounding homes. We were told landscaping would be
in place but I do not feel that would be enough of a barrier to offset the loss of privacy,

and mgcreased noise,

Other issues that were not satisfactorily addressed concerned the traffic irnpact and the
potential impact on our local schools. Rose Development quoted 300 units to be part of
their mixed use plan. They told us their targets demographic are empty nesters looking to
down size and support staff for the Tigers basebali organization needing shott term
housing. These units would be rental with a possible conversion to condos at a future
date. All the parking for these units is open with no garage or direct access to the
residences. The apartment complex at Indian School and Santa Fe Trail has had an on
going problem with car thef! as a result of open parking behind a gated complex. I don’t
want to invite this problem into our neighborhood. Without garages and direct access
they will not be artractive to the type of tenet they are seeking. The condo development in
Lirchfield Park has these features and would more likely capuure buyers than a condo
conversion without a garage. Once the units are rented | believe they will always remain
rentals to families with children which would increase the demand for encoll ment in our

schools.

There was no mention for a traffic plan for Indian School and Dyysart with the addition of
300 residences and 600 cars {most families tend to have 2 cars). It is already difficult to



access the left turn lane from the Albertsons center to south bound Dysart during peak
traffic.

Based on the above 1ssues [ am opposed to the change in zoning and would prefer it
remain commercial.

Sincerely,

T «or £ E&k@)

Sharron O'Bannon
Residernt Lot 32
Sage Creek, Avondale
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GuyCor Development it secens voeors

6412 E. Maverick Rd. (CYELIPAENT SRies /

Paradise Valley, AZ 85253
Phone: 602-319-6785

Fax: 480-948-7105

guyettedevi@cox.net

3/5/2007

City of Avondale Planning Division
ATTN Eric Morgan

11465 W. Circle Center Drive
Suite # 110

Avondale, AZ 83323

Attn: Eric Morgan

RE: General Plan and Specific Plan Amendments; Pasadera

Dear Mr. Morgan;

As the owner of Palm Desert Plaza located at the corner of Indian School Road and
Saata Fe Trail, we form the east boundary of the proposed “Pasadera” project. In
designing and developing this property, it was stipulated that a stub-out would be
constructed on the property for cross-access with future commercial development to
the west. This was to ailow access to Palm Desert Plaza by automobiles traveling
west on Indian School Rd.

Enclosed is a copy of the ordinance No. 747-00 outlining this agreement dated
August 21%, 2000, (Section 1: Amendment of the Zoning Map; Stipulation No. 4).
Also enclosed is a site plan showing the stub-out.

Fam forwarding this information to you so that this access can be incorporated into
the Pasadera design.

Sir}mg;re!y,

i ;{; . 4

A,
NP GO L

Robert F. Guyette 13

CC: Dustin C. Jones
Leslie Wade
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Eric Morgan

From: Lori Waliz [lwaltz @ royaloakslite.com]

Sent:  Thursday, May 17, 2007 3:58 PM

To: Eric Morgan

Ce: John

Subject: Re-Zoning of Commerical Land at corners of Indian School and Dysart Roads

May 17, 2007

Dear Eric Morgan,

My husband and | are brand new residents in the Sage Creek subdivision. We st received a copy (froma
neighbor) of a notice about a re-zoning meeting that was apparently held on May 2, 2007 at Estrelta College
concerning a proposed change of zoning for the vacant land located south of Indian School and east of Dysart
roads from Commercial to Mixed Use. We are concemed because this proposed change was not pointed out to
us prior to the May 4, 2007 closing on our property. The back wall of our yard is directly next to the vacant tand
on Indian School. My husband and | may not have made the home purchase if we thought anything other than
commetrcial properties would ever be built on that land directly behind us. Specifically, we would not be in
favor of any residential housing of an apartment or condominium configuration. We strongly feel that thoge
types of structures de-value the neighborhood and wouid negatively increase the traffic flow through our currently
guiet streets, :

We just wanted to be heard if it is not too late to weigh in on this decision. We certainly hope that the City of
Avondale will carefully review the possible negative ramifications for the city, and will vote 10 keep the current
“cornmercial onfy” designation for that land,

Thank you for your time and consideration,

John and Lori Waillz
12826 W. Fairmount Avenue
Avondale, AZ 8R323

Lwallz @ royaloakslife.com
enviroquest @core.com

vontidentialuy Statement:

This message may contain protected health information (PHI) or other information which may be
confidential or legally privileged. If you are not the intended recipient, you may not use, copy,
disseminate or disclose this communication or its contents o anyone. If you have received this message
in error, please advise the sender by replying and delete this message. Thank you.



August 3, 2007

From: Sage Creek Home Owners Association
To: Planning Division

114635 West Civic Center Drive

Suite 110

Avondale, Arizona. 85323
Attention: Eric Morgan, Planner 11

Reference: Cases GP-07-03 Pasadera and SP-07-2 Pasadera

Dear Sir,

This letter is a point of clarification to any and all letters, emails sent to the City Council
or any other organization concerning the Multipurpose Proposal of the 40 acres just north
of Sage Creek Community, cross roads of Dysart and Indian School.

Our five Board Members, as home owners, agree and support the Multipurpose Proposal
of the development of the 40 acres just west of our community on Dysart and Indian
School. We have encouraged input from the community to the City Council in this
decision making process.

The one issue of concern is the height of the design of the buildings, apartments or
condos. Two floor verses three or more seems to be the issue at this point. 1 would hope
that further input in the future will address those issues.

I would like to thank Rose Properties for coming to our Board meeting and explaining the
project and seeking our community input. And the willingness to come back for further
discussion as the project moves forward.

Sincerely,

Mack Ferrick
President, Sage Creck Home Owners Association



DEVELOPMENT SERVICES

MEMORANDUM
e e e e e — —— T ——

DATE; August 20, 2007
TO: City Council
FROM: Brian O. Berndt, Development Services Director

Eric Morgan, Planner I
THROUGH: Charlie McClendon, City Manager
SUBJECT: Citizen Correspondence for GP-07-3 & SP-07-2 (Pasadera)
Attached are five emails regarding the above project received by staff subsequent to distribution
of Council packets.
Staff has responded to each, informing them that the applicant has requested a continuance of

tonight’s item until a future meeting, that their letter will be made a part of the official file and
that staff would provide their correspondence to members of Council.
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Eric Morgan

From: Guyette Developments [quyettedev @ cox.net]
Sent: Saturday, August 18, 2007 12:09 PM
To: Eric Morgan

Subject: General Plan & Specific Plan Amendments: "Pasadera”
Importance: High

GuyCor Development
6412 k. Maverick Rd.
Paradise Valley, AZ 85253
Phone: 6802-614-4565; FAX 480-948-7105
guyetiedey @ cox.net

The Honorable Marie l.opez Rogers
and City Council Members

City of Avondale

11465 West Civic Center Drive
Avondale, AZ 85323

Dear Mayor Rogers and Honorable Council Members:

As the owner of Palm Desert Plaza, located at the corner of Indian School Rd. and Santa Fe Trail in Avondale, |
am writing to express our conceptual support of the "Pasadera” project proposed by Rose Properties Southwest.

OQur commercial center forms the east boundary of the Pasadera project, immediately west of the Corte Sierra
neighborhood,

We are supportive of the change from commercial to a mixed-use zoning that would allow for multi-family
residential development as a component of the project. The type of housing envisioned by Rose Properties would
be beneficial to many of our tenants and other retailers in the northwest Avondale area.

With your support for the proposed GPA and SPA, we will look forward to collaborating with Rose Properties on
site planning for the project, including the provision of cross-access between our two sites, as stipulated in City of
Avondale Ordinance # 747-00, adopted August 21, 2000. The access was intended to provide vehicular access
to Palm Desert Plaza by cars traveling west on Indian School Road.

Lastly, we have some concerns about the proposed public safety facility on the Pasadera property and would like
to be involved in any planning efforts for the policeffire station in the future, as it would have a potentiaily
significant impact on our tenants.

In closing, | encourage your support of the GPA and SPA as requested by Rose Properties Southwest. Rose
Properties is a focal, community-oriented company and | am confident they will develop a project of quality at the
northwestern gateway to Avondale.

Sincerely,

Achert F. Guyette
GuyCor Development

CC: Eric Morgan
Dustin Jones
Paul Githert



Page tof 2

Eric Morgan

From: Taniguchi Roy Civ TRSS Det 1/0ZTC [Roy. Taniguchi @ luke.af.mil]
Sent:  Monday, August 20, 2007 1:33 PM
To: Eric Morgan

Cc: Chartie McClendon; Kelly LaRosa; Kenneth Galica; ST, Marie Lopez Rogers; Chuck Wolf; Frank
Scott; Betty Lynch; Jim Buster; Jason Earp; Kenneth Weise

Subject: RE: Public Hearing and Resolutions 2669-807 and 2670-807

Mr. Mergan,
Thank you for your timely response.

My concern centers around the fact that currently at indian School and Dysart, with the development on the on
the north east corner, there is only painted istands (double solid yellow lines) which are constantly ignored,
especially into and out of the Remington ___ 7 apariment complex. This situation involves east bound traffic
turning into the apartment complex (often without signaling and blocking east and west bound traffic) and out of
the apartment complex through moving traffic and into the narrow painted istand. This also situation applies to
the business complex west of the apartments but is not as ¢ritical since the islands are wider. The traffic situation
during the morning and afternoon rush hours is getting to become dangerous and delaying road improvement
until after new development takes place will only make road design more complicated later with more chances of
political pressure from interested parties with road frontage dictating road design over sound traffic control design
principles.

Avondale and Goodyear so far have made a real mess of intersections and traffic controf north and south
of McDowell between the Agua Fria River and Litchfield Rd due to development and now | can see the potential
for a repeat on Indian School.

I believe that unless Avondale, Litchfield Park and the County can install raised islands on Indian School between
the Agua Fria River and Litchfield Rd, we will see the a repeat of the mess we had on McDowell from 91st Ave to
107th Ave over the last 5 years where development drove the constant redesign of the street. if the road is
properly improved now, then the developer(s) would have to design to the road or participate with the ¢ity in the
improvement of the road to match their plans.

Respectfully,

Roy Taniguchi

From: Eric Morgan [mailto:emorgan@avondale.org]
Sent: friday, August 17, 2007 5:08 PM

To: Taniguchi Roy Civ TRSS Det 1/027C

Cc: Chartie McClendon; Kelly LaRosa; Kenneth Gailica
Subject: RE: Public Mearing and Resolutions 2669-807 and 2670-807

Mr. Taniguchi,

My name is Eric Morgan and | am the planner who is the project manager for the Pasadera project, which is
located south of the southeast corner of Indian School Road and Dysart Road.

Traflic issues are always a part of the development review process. The timing of the instaliation of traffic signais
is not afways triggered by the development immediately adjacent. Sometimes a development is built, but no
traffic signal is needed because the development by itself does not generate enough traffic. Then months, or
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even years, later a new development goes in somewhere else on the road (sometimes a good distance away)
that finally adds enough iraffic to the road to require the installation of a signal. This may be the case at the
intersection you reference below.

The applicant for Pasadera is requesting a land use designation change. Even if granted, it does nothing to what
can be built on the property currently. The applicant then has to go through another public hearing process
involving a neighborhood meeting, Planning Commission and City Council in order to change the zoning. At that
time traffic will be examined in more detail. Provided that the zoning change is approved, the applicant then has
to go through the public hearing process again for an approval of the site plan (what is actually going to be built)
that involves another neighborhood meeting, Planning Commission and City Council. At the site plan process
specifics as to when and where traffic signals are installed, roads widened, lanes added, medians construcled,
etc. are addressed.

I will include mention of your email stating your opposition to the Pasadera (cases GP-07-3 and $P-07-2) request
for a land use change from commercial to mixed use in my presentation to City Council at their August 20, 2007
meeting. Your email will also be made a part of the official case file.

If you have further questions about the Pasadera project, please email me.
With regards,

ERIC MORGAN, PLANNER H

PLANNING DIVISION

DEVELOPMENT SERVICES DEPARTMENT
CITY OF AVONDALE, ARIZONA
EMORGANBAVONDALE ORG
(623)333-4017

From: Taniguchi Roy Civ TRSS Det 1/0ZTC [mailto:Roy.Taniguchi@luke.af.mil]

Sent: Friday, August 17, 2007 10:46 AM

Teo: Charlie McClendon

Cc: Marie Lopez Rogers; Chuck Wolf; Frank Scott; Betty Lynch; Jim Buster; Jason Earp; Kenneth Weise
Subject: Public Hearing and Resolutions 2669-807 and 2670-807

Mr. McClendon,
Since | don't know who to send this to | hope you will forward it to the appropriate individual.

After one of our community meetings, | asked Mr.. Galica about the area north of Indian School Rd. (across from
the subject site of this of this public hearing) and was told that it is a county island and that Avondale does not
have the power to control traffic on that portion of Indian School Rd.

I am extremely concerned because traffic control seems to be always overlooked in development planning as
evidenced by the number of traffic lights installed by the city after the fact as evidenced by the number of lights
installed on Dysart and McDoweil in areas of mixed use development.

Uniess traffic pianning for the area immediately east and south of the intersections of Dysart and Indian School
is carefully planned we are probably going to have to have traffic lights installed in a few years near that
intersection due to the number of collisions caused by cars attempting to enter or exit the subject area, crossing
the painted (double yeliow fines) as is currently happening with the apartments and business on the north side
of indian School.

Until Avondale and the developers adequately address the traffic safety issues that this development will
generate, | am adamantly against this proposal.

Respectully,
Roy Taniguchi
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Eric Morgan

From: lfeah Cook [lleah @ scoutten.com]

Sent: Monday, August 20, 2007 12:41 PM

To: Eric Morgan

Subject: GP-07-3-Pasadera and SP-07-2 Pasadera

Attachments: Planning Commission Address.doc

Dear Mr. Morgan:

I'am a resident at 12814 W. Fairmount Ave. I have attended every council meeting pertaining
to this matter. However, I am unable to attend the meeting taking place this evening.

I have attached the concerns I presented to the Planning Commission on June 21st 2007. It
was met with mild interest and a little sarcasm. I was told that those of us with upper grade
children and only 4 high schools to support the current population was an issue for the
State Level, not at a city government level.

Therefore 1 contend that City government decisions such as this ultimately affect and become a
burden to the State of Arizona.

The Traffic Impact Analysis being used for this development cannot possibly take into account
the traffic that will be generated by the Apartment complex that recently broke ground .10 of a
mile east of the proposed development. I reside in one of the two-story homes that border the
property in questions and am strongly opposed to a development that is 3 stories. Finally,
I would be interested to hear how the already poor water pressure will be further affected. 1
understand there is considerable concern as to whether or not the current system can even
accommodate a residential property.

Thank you for your time and attention.

lieah M. Cook

W.C. Scoutten, Inc.

1646 N. Lifchfield Road

Suite 235

Goodyear, A7, 85338

(623) B47-4661

(G23) 547-4662

ileah@scoutten.com

Note: As of July 1, our NEW ZIP CODE 1S 85395
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Eric Morgan

From: DCook@&ddrc.com

Sent:  Monday, August 20, 2007 4:07 PM

To: Eric Morgan

Subject: GP-07-3-Pasadera and SP.07-2 Pasadera

Mr. Morgan:

My name is David Cook and | five at 12814 W. Fairmount Ave. in Avondale. While | realize you have already
received an email from my wife lleah, | wanted to go on record as well in regards 1o my opposition to the
rezoning being proposed for the property mentioned in the above referenced matter. In addition to the concemns
mentioned by my wife which included the continuing over crowding of our schools that additional apartments will
bring, as well as additional traffic, the idea of a three story apartment complex being built behind us is simply
unacceptable. Privacy will be destroyed, and the quality of life that we so love with our property will be diminished.
While the Village concept of commercial & retail shops sounds appealing, the residential portion of the

development is infrusive and unnecessary,

Thank you for your consideration in this matter,

David A. Cook
Operations Manager
Christown Spectrum Mall

(602) 249-0670
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Eric Morgan

From: Sam Conrad {buddhaful@yahoo.com]
Sent:  Monday, August 20, 2007 4:17 PM
To: Eric Morgan

Ce: Kim Dawn

Subject: GP-07-3 & SP-07-2 Pasadera

Eric,

please accept this email as my vote, and my wife's vote (who I have copied on this email) of denial
for the Cases identified in the Subject Line to change the land use from Commercial to Mixed Use.

We would also like to say that we oppose the residential aspect of the change, not the retail aspect. It
1s unfortunate that these 2 aspects are lumped together, as it does not allow for a clear decision.

Fam also curious if you could explain why there is a GP & SP for this item? I'm just curious as they
seem relatively similar.

Lastly, if the presenters for Pasadera mention tonight or in further meetings that the Residential aspect is
ZERO 10 45% of the land use, could you please relay the message to them that it is insulting to the
homeowners. We understand it could be zero, we also understand it could be 45 PERCENT, bod they
don't focus on that. :)

Regardless of you opinion of these cases, thanks for you efforts on behalf of Avondale land owners.

Sam Conrad
Kim Dawn



RESOLUTION NO. 2669-907

A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE,
ARIZONA, AMENDING THE CITY OF AVONDALE GENERAL PLAN
REGARDING THE LAND USE DESIGNATION OF APPROXIMATELY 40.5
ACRES SOUTHEAST OF THE SOUTHEAST CORNER OF INDIAN
SCHOOL ROAD AND DYSART ROAD.

WHEREAS, the City of Avondale General Plan (the “General Plan”) was adopted by the
Mayor and Council of the City of Avondale (the “City Council”) on June 17, 2002, and ratified
by the qualified electors of the City of Avondale on September 10, 2002; and

WHEREAS, the General Plan establishes the authority and procedures for major
amendments; and

WHEREAS, pursuant to ARIZ. REV. STAT. § 9-461.06 and the General Plan, the City of
Avondale (the “City”) has given notice to and provided all neighboring cities, Maricopa County,
Maricopa Association of Governments, Arizona Department of Commerce and all local school
districts the opportunity for comment on the amendment to the General Plan; and

WHEREAS, pursuant to ARIZ. REV. STAT. § 9-461.06 and the General Plan, the City has
consulted with, advised and provided the public with the opportunity for comment on the
amendment to the General Plan; and

WHEREAS, pursuant to ARIZ. REV. STAT. § 9-461.06 and the General Plan, the City
Planning Commission (i) held one public hearing in the Public Safety Building on May 24, 2007
on the proposed General Plan amendment, (ii) held a second public hearing in the City Council
Chambers on June 21, 2007 on the proposed General Plan amendment, and (ii1) provided notice
of such hearings by publication of said notices in the West Valley View on May 8, 2007 and June
5, 2007, respectively; and

WHEREAS, pursuant to ARIZ. REV. STAT. § 9-461.06 and the General Plan, the City
Council (i) held public meetings in the City Council Chambers on the proposed General Plan
amendment on August 20, 2007 and September 17, 2007 and (ii) provided notice of such hearing
by publication of said notice in the West Valley View on July 31, 2007; and

WHEREAS, the City Council finds and determines that (i) proper notice has been given

in a manner required by ARIZ. REV. STAT. § 9-461 et seq. of the proposed General Plan
amendment and that each of the required publications have been made; and

756222.1



WHEREAS, the City Council desires to amend the General Plan to change the land use
designation for approximately 40.5 acres of real property generally located southeast of the
southeast corner of Indian School Road and Dysart Road from Commercial to Mixed Use.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
AVONDALE as follows:

SECTION 1. That the General Plan is hereby amended to change the land use
designation for approximately 40.5 acres of real property generally located southeast of the
southeast corner of Indian School Road and Dysart Road from Commercial to Mixed Use, as set
forth in Exhibit A attached hereto and incorporated herein by reference.

SECTION 2. That the Mayor, the City Manager, the City Clerk and the City Attorney
are hereby authorized and directed to take all steps necessary to carry out the purpose and intent
of this Resolution.

PASSED AND ADOPTED by the Council of the City of Avondale, September 17, 2007.

Marie Lopez Rogers, Mayor

ATTEST:

Linda M. Farris, City Clerk

APPROVED AS TO FORM:

Andrew J. McGuire, City Attorney
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EXHIBIT A
TO
RESOLUTION NO. 2669-907
[General Plan Amendment Land Use Map]

See following page.
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General Plan Amendment
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RESOLUTION NO. 2670-907

A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE,
ARIZONA, AMENDING THE CITY OF AVONDALE NORTH AVONDALE
SPECIFIC PLAN REGARDING THE LAND USE DESIGNATION OF
APPROXIMATELY 40.5 ACRES SOUTHEAST OF THE SOUTHEAST
CORNER OF INDIAN SCHOOL ROAD AND DYSART ROAD.

WHEREAS, the City of Avondale North Avondale Specific Plan (the “North Avondale
Plan”) was adopted by the Council of the City of Avondale (the “City Council”) in June 1991
and updated on June 17, 2002; and

WHEREAS, the North Avondale Plan establishes the authority and procedures for
amendments; and

WHEREAS, the City of Avondale (the “City”) has given notice to and provided all
neighboring cities, Maricopa County, Maricopa Association of Governments, Arizona
Department of Commerce, and all local school districts the opportunity for comment on the
amendment to the North Avondale Plan; and

WHEREAS, the City has consulted with, advised and provided the public with the
opportunity for comment on the amendment to the North Avondale Plan; and

WHEREAS, pursuant to ARIZ. REV. STAT. § 9-461.09 and the North Avondale Plan, the
City Planning Commission (i) held one public hearing in the Public Safety Building on May 24,
2007 on the proposed North Avondale Plan amendment, (ii) held a second public hearing in the
City Council Chambers on June 21, 2007 on the proposed North Avondale Plan amendment, and
(111) provided notice of such hearings by publication of said notices in the West Valley View on
May 8, 2007 and June 5, 2007, respectively; and

WHEREAS, pursuant to ARIZ. REV. STAT. § 9-461.09 and the North Avondale Plan, the
City Council (1) held public meetings in the City Council Chambers on the proposed North
Avondale Plan amendment on August 20, 2007 and September 17, 2007 and (ii) provided notice
of such hearing by publication of said notice in the West Valley View on July 31, 2007; and

WHEREAS, the City Council finds and determines that (i) proper notice has been given

in a manner required by ARIZ. REV. STAT. § 9-461 et seq. of the proposed North Avondale Plan
amendment and that each of the required publications have been made; and
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WHEREAS, the City Council desires to amend the North Avondale Plan to change the
land use designation for approximately 40.5 acres of real property generally located southeast of
the southeast corner of Indian School Road and Dysart Road from Commercial to Mixed Use.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
AVONDALE as follows:

SECTION 1. That the North Avondale Specific Plan is hereby amended to change the
land use designation for approximately 40.5 acres of real property generally located southeast of
the southeast corner of Indian School Road and Dysart Road from Commercial to Mixed Use, as
set forth in Exhibit A attached hereto and incorporated herein by reference.

SECTION 2. That the Mayor, the City Manager, the City Clerk and the City Attorney
are hereby authorized and directed to take all steps necessary to carry out the purpose and intent
of this Resolution.

PASSED AND ADOPTED by the Council of the City of Avondale, September 17, 2007.

Marie Lopez Rogers, Mayor

ATTEST:

Linda M. Farris, City Clerk

APPROVED AS TO FORM:

Andrew J. McGuire, City Attorney
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EXHIBIT A
TO
RESOLUTION NO. 2670-907
[North Avondale Plan Amendment Land Use Map]

See following page.
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North Avondale Specific Plan
Amendment Land Use Map
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- CITY COUNCIL REPORT
Avoridale

SUBJECT: MEETING DATE:
Resolution authorizing an I-10 Acceleration September 17, 2007

intergovernmental Agreement

TO: Mayor and Council

FROM: Shirley Gunther, Intergovernmental Affairs Manager (623)333-1612
THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve a resolution authorizing an Intergovermental Agreement with
the Arizona Department of Transportation (ADOT) the Maricopa Association of Governements (MAG) and the
Cities of Goodyear and Litchfield Park to accelerate the widening of Interstate 10 from the Loop 101 to Sarival
Road.

BACKGROUND:

On August 22, 2007 the MAG Regional Council met and recommended $6 million of the $10 million
legislatively appropriated STAN II funds be directed to the I-10 acceleration project. The recommendation also
called for the Mayors of each of the three cities involved in the agreement, to take back to their respective City
Councils the recommendation of the MAG Regional Council for review and input.

On August 27, 2007 the Goodyear City Council acted to approve the Intergovernmental Agreement between
the three cities, the Maricopa Association of Governments and the Arizona Department of Transportation. The
Goodyear Council agreed to accept "at least" $6 million of the $10 million for the I-10 acceleration project.

On September 4, 2007 the Avondale City Council met and directed Mayor Lopez Rogers to reject the $6
million recommendation and seek additional funds from the legislatively appropriated $10 million. On
September 5, 2007 the Litchfield Park City Council met and directed Mayor Schoaf to reject the $6 million and
recommended that he continue to seek the full $10 million or a more significant amount than the $6 million.

On September 6, the MAG Regional Council held a special meeting, at which Mayors Rogers and Schoaf,
acting upon their city councils' direction, advocated for more than $6 million. The MAG Council subsequently
increased the $6 million recommendation to $7 million for the I-10 widening acceleration project.

DISCUSSION:

The State Transportion Board is the governing body with the final authority to approve or disapprove the MAG
recommendation. The Board's next meeting is scheduled for Friday, Sept. 21, where it could review MAG's
recommendation for funding of the I-10 acceleration project.

BUDGETARY IMPACT:

The MAG Regional Council's September 6, 2007 action increases the amount of STAN II funding to the
Interestate - 10 widening project from $6 million to $7 million. The additional funds reduces Avondale's
obligation from $1.4 million to $1 million.

RECOMENDATION:

Staff recommends that the City Council approve a resolution authorizing an Intergovermental Agreement with
the Arizona Department of Transportation (ADOT) the Maricopa Association of Governements (MAG) and the




Cities of Goodyear and Litchfield Park to accelerate the widening of Interstate 10 from the Loop 101 to Sarival
Road.

ATTACHMENTS:

Click to download

No Attachments Available




CITY COUNCIL REPORT

SUBJECT:
Executive Session

MEETING DATE:
September 17, 2007

TO: Mayor and Council
FROM: Linda Farris
THROUGH: Charlie McClendon, City Manager

ATTACHMENTS:

Click to download

No Attachments Available
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