
 

CITY COUNCIL AGENDA

CITY COUNCIL CHAMBERS   .   11465 WEST CIVIC CENTER DRIVE   .   AVONDALE, AZ 85323

 
REGULAR MEETING 

January 3, 2011 
7:00 PM 

  CALL TO ORDER BY MAYOR ROGERS 
PLEDGE OF ALLEGIANCE 
MOMENT OF REFLECTION

 

   

1 ROLL CALL AND STATEMENT OF PARTICIPATION BY THE CITY CLERK

2 UNSCHEDULED PUBLIC APPEARANCES

 (Limit three minutes per person. Please state your name.)  

3 CONSENT AGENDA

 

Items on the consent agenda are of a routine nature or have been previously studied 
by the City Council at a work session. They are intended to be acted upon in one 
motion. Council members may pull items from consent if they would like them 
considered separately.

 

 
a. APPROVAL OF MINUTES 

1. Work Session of December 13, 2010 
2. Regular Meeting of December 13, 2010 

 

b. RESCHEDULING OF CITY COUNCIL MEETING 
City Council will consider a request to reschedule the City Council meeting of January 17, 
2011 in observance of Martin Luther King Jr. Day and to accommodate scheduling conflicts. 
The Council will take appropriate action. 

 

c. MEMORANDUM OF AGREEMENT - CHILDHELP INC. 
City Council will consider a request to approve a Memorandum of Agreement with Childhelp 
Inc. to assign two full-time Masters Level therapists to the Southwest Family Advocacy Center 
and authorize the Mayor or City Manager and City Clerk to execute the necessary documents. 
The Council will take appropriate action. 

 

d. PROFESSIONAL SERVICES AGREEMENT - BROWN AND CALDWELL FOR ARC FLASH 
ANALYSIS 
City Council will consider a request to approve a Professional Services Agreement with Brown 
& Caldwell to perform ARC Flash Analysis for an amount not to exceed $141,086.00 and 
authorize the Mayor or City Manager and City Clerk to execute the necessary documents. The 
Council will take appropriate action. 

 

e. SECOND AMENDMENT TO SOFTWARE SUPPORT AGREEMENT - INFOR GLOBAL 
SOLUTIONS (MICHIGAN), INC. 
City Council will consider a request to approve the second amendment to software support 
agreement with Infor Global Solutions (Michigan), Inc., for Enterprise Asset Management 
annual technical support services not to exceed $40,317.92, and authorize the Mayor or City 
Manager and City Clerk to execute the necessary documents. The Council will take 
appropriate action. 

 



 

f. RESOLUTION 2949-111 - SUPPORTING A GRANT APPLICATION TO THE ADOH FOR 
THE OWNER-OCCUPIED HOME REHABILITATION PROGRAM 
City Council will consider a resolution authorizing the submission of a grant application to the 
Arizona Department of Housing for additional funding to the existing City of Avondale Owner 
Occupied Home Rehabilitation Program and authorize the Mayor or City Manager and City 
Clerk to execute the necessary documents. The Council will take appropriate action. 

 

g. RESOLUTION 2948-111 - INTERGOVERNMENTAL AGREEMENT WITH THE FLOOD 
CONTROL DISTRICT OF MARICOPA COUNTY FOR COST SHARING DRAINAGE 
IMPROVEMENTS ON 6TH STREET AND WESTERN AVENUE 
City Council will consider a resolution authorizing an Intergovernmental Agreement with the 
Flood Control District of Maricopa County allowing payment of $187,500 from FCDMC to the 
City of Avondale for their share of the cost to construct drainage improvements along Western 
Avenue from 6th Street to Dysart Road, and authorize the Mayor, or City Manager and City 
Clerk to execute the necessary documents. The Council will take appropriate action. 

 

h. RESOLUTION 2950-111 - AUTHORIZING SUBMITTAL OF AN APPLICATION FOR LTAF II 
GRANT FUNDING 
City Council will consider a resolution authorizing the City to submit an application to receive 
remaining FY2010 Local Transportation Assistance Funds (LTAF II) in the amount of 
$61,744.34 and authorize the Mayor or City Manager and City Clerk to execute the necessary 
documents. The Council will take appropriate action. 

 

i. RESOLUTION 2947-111 AND ORDINANCE 1436-111 - AMENDMENT TO THE MUNICIPAL 
CODE CHAPTER 20, ARTICLE III - ALARM SYSTEMS 
City Council will consider a resolution declaring as a public record the "City of Avondale Alarm 
System Ordinance, Amended and Restated January 3, 2011" and an Ordinance adopting the 
same relating to the addition of alarm registration and alarm renewal fees. The Council will 
take appropriate action. 

 

j. ORDINANCE 1440-111 - AUTHORIZING THE DEDICATION OF A USA EASEMENT FOR 
THE AVONDALE BOULEVARD AND INTERSTATE 10 TRAFFIC INTERCHANGE 
IMPROVEMENT PROJECT 
City Council will consider an ordinance authorizing the dedication of an easement to the United 
States for the Avondale Boulevard and I-10 Traffic Interchange Improvement Project and 
authorize the Mayor or City Manager, and City Clerk to execute the necessary documents. The 
Council will take appropriate action. 

 

k. ORDINANCES 1437-111 AND 1438-111 - DEDICATION OF EASEMENTS TO SRP FOR 
THE AVONDALE BOULEVARD AND I-10 TRAFFIC INTERCHANGE IMPROVEMENT 
PROJECT 
City Council will consider two ordinances dedicating power distribution easements to Salt River 
Project for the Avondale Boulevard and I-10 Traffic Interchange Improvement Project and 
authorize the Mayor or City Manager, and City Clerk to execute the necessary documents. The 
Council will take appropriate action. 

4 LEASE AGREEMENT - GROUND CONTROL COFFEE AND WINE BAR, LLC 

 
City Council will consider a request to approve a Lease Agreement with Ground Control Coffee 
and Wine Bar, LLC and authorize the Mayor or City Manager and City Clerk to execute the 
necessary documents. The Council will take appropriate action. 

 

5 ORDINANCE 1441-111 - AUTHORIZING THE ACQUISITION OF REAL PROPERTY FOR 
PUBLIC USE

 

City Council will consider an ordinance authorizing the purchase of approximately 15.36 acres of 
real property generally located south of City Center Drive, north of Van Buren Street and east of 
Avondale Boulevard from Carlos O'Brien's Scottsdale, LLC in the amount of $3,100,000, 
authorize the use of general fund cash balance, an interfund transfer of appropriation and 
authorize the Mayor or City Manager, City Attorney and City Clerk to execute the necessary 
documents. The Council will take appropriate action. 

 



6 LEASE AGREEMENT - CARLOS O’BRIEN’S SCOTTSDALE, LLC

 

City Council will consider a request to approve a Lease Agreement with Carlos O'Brien's 
Scottsdale, LLC and authorize the Mayor or City Manager and City Clerk to execute the 
necessary documents and authorize the use and transfer of contingency funds. The Council will 
take appropriate action. 

 

7 PUBLIC HEARING AND ORDINANCE 1439-111 – HOLY CROSS SPECIAL USE OVERLAY 
REZONING (PL-10-0063)

 
City Council will hold a public hearing and consider an ordinance establishing the Special Use 
Overlay Zoning District to allow for the expansion of the Holy Cross Cemetery located at the 
southwest corner of 99th Avenue and Thomas Road. The Council will take appropriate action. 

 

8 EXECUTIVE SESSION 

 

a. The Council may hold an executive session pursuant to ARIZ. REV. STAT. § 38-431.03 (A)(4) for 
discussion or consultation with the City's Attorney in order to consider its position and instruct 
the City Attorney regarding the Council's position regarding (a) the Hurst v.City of Avondale 
matter and (b) a potential Economic Development Agreement. 

9 ADJOURNMENT  

 Respectfully submitted,   

 

 

  
 
Carmen Martinez 
City Clerk

 

 

Individuals with special accessibility needs, including sight or hearing impaired, large 
print, or interpreter, should contact the City Clerk at 623-333-1200 or TDD 623-333-
0010 at least two business days prior to the Council Meeting. 
 
Personas con necesidades especiales de accesibilidad, incluyendo personas con 
impedimentos de vista u oído, o con necesidad de impresión grande o interprete, 
deben comunicarse con la Secretaria de la Ciudad at 623-333-1200 o TDD 623-333-
0010 cuando menos dos días hábiles antes de la junta del Concejo.

 



CITY COUNCIL REPORT

SUBJECT: 
APPROVAL OF MINUTES 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Carmen Martinez, City Clerk (623) 333-1214

THROUGH: Charlie McClendon, City Manager

PURPOSE:

1. Work Session of December 13, 2010 
2. Regular Meeting of December 13, 2010 

ATTACHMENTS: 

Click to download

No Attachments Available 

 



CITY COUNCIL REPORT

SUBJECT: 
Rescheduling of City Council Meeting 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Carmen Martinez, City Clerk (623) 333-1214

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council reschedule the City Council meeting of January 17, 2011 in 
observance of Martin Luther King Jr. Day and to accommodate scheduling conflicts. 

BACKGROUND:

The City Council Rules of Procedure read that when the day of a regularly scheduled City Council 
meeting falls on a legal holiday, no meeting shall be held on such holiday, but said meeting may be 
held at the same time and the same location on the next succeeding business day thereafter that is 
not a holiday or at such other time as designated by the City Council.  
 
On November 15, 2010, the Council approved Staff's recommendation to reschedule the meeting of 
January 17, 2011 to January 18, 2011 in observance of Martin Luther King Jr. Day. Since then, 
Mayor Rogers was elected as Second Vice President of the National League of Cities (NLC) and has 
been asked to attend a meeting on January 18, 2011. 

DISCUSSION:

Staff is recommending the rescheduling of the January 17, 2011 to January 24, 2011 in observance 
of Martin Luther King Jr. Day holiday and to accommodate the Mayor's attendance at the NLC 
meeting.  
 
The City Charter requires that any change in the regular meeting day, time or place be published in a 
newspaper of general circulation. In order to comply with this requirement and to notify the citizens of 
the meeting change, city staff will publish notices in the West Valley View on January 11, 2011.  

RECOMMENDATION:

Staff recommends that the City Council reschedule the City Council meeting of January 17, 2011 to 
January 24, 2011 in observance of Martin Luther King Jr. Day and to accommodate scheduling 
conflicts. 

ATTACHMENTS: 

Click to download

No Attachments Available 

 



CITY COUNCIL REPORT

SUBJECT: 
Memorandum of Agreement - Childhelp Inc. 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Kevin Kotsur, Police Chief (623) 333-7201

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve a Memorandum of Agreement (MOA) with Childhelp 
Inc. to assign two (2) full-time Masters Level therapists to the Southwest Family Advocacy Center 
(SWFAC). 

BACKGROUND:

Childhelp Inc. is a non-profit organization committed to being a primary source and leading provider 
of prevention and rehabilitation services in the areas of child abuse and neglect. Services include 
victim advocacy, prevention education, counseling services, case management and case 
investigation.  
The SWFAC is a multidisciplinary facility developed and funded by the City of Avondale, the Town of 
Buckeye and the City of Goodyear. The SWFAC's purpose is to provide quality investigations of 
abuse in the most sensitive, appropriate manner to crime victims. The SWFAC staff is a team 
dedicated to serving victims of domestic violence and sexual assault, understanding that the 
community is diverse and that by focusing on the needs of each victim, staff will provide the most 
comprehensive services possible. 

DISCUSSION:

Staff has determined that it is necessary for the SWFAC to maintain the availability of therapy 
services for the children who are abused, neglected or otherwise at-risk. Staff desires that such 
services shall include, without limitation, advocacy, prevention, intervention and treatment related 
programs, case management, immediate crisis intervention, therapy by a designated behavioral 
health professional or behavioral health technician, and community information services (the 
“Therapy Services”).  
 
The SWFAC and Childhelp wish to enter into this MOA to utilize Childhelp's expertise and resources 
to provide the Therapy Services to SWFAC clients who are victims or secondary victims of child 
abuse or neglect or who are otherwise at-risk. 

BUDGETARY IMPACT:

Funding for the two (2) full-time Masters Level therapists will be provided by Childhelp through their 
contract with the Regional Behavioral Health Authority and there are no financial obligations to the 
City of Avondale. 

RECOMMENDATION:

Staff recommends that the City Council approve a Memorandum of Agreement with Childhelp Inc. to 
assign two (2) full-time Masters Level therapists to the SWFAC for a six (6) month period effective 
January 03, 2011 and terminating on June 30, 2011, at no direct cost to the City of Avondale. These 
therapists shall provide Therapy Services to SWFAC clients who are between 0 and 18 years of age. 

 



ATTACHMENTS: 

Click to download

MOA - Childhelp Inc.
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MEMORANDUM OF AGREEMENT 

BETWEEN 

THE CITY OF AVONDALE 

AND  

CHILDHELP INC. d/b/a CHILDHELP CHILDREN’S CENTER OF ARIZONA 

 
 

THIS MEMORANDUM OF UNDERSTANDING (this “Memorandum”) is made as of 
January 3, 2011, between the City of Avondale, an Arizona municipal corporation (the “City”), 
by and through the Southwest Family Advocacy Center (the “SWFAC”) and Childhelp Inc. d/b/a 
Childhelp Children’s Center of Arizona, a California non-profit corporation (“Childhelp”) 
(hereinafter referred to individually as “party” or collectively as “parties”). 

 
RECITALS 

 
A. Childhelp is a non-profit organization committed to being a primary source and 

leading provider of prevention and rehabilitation services in the areas of child abuse and neglect.  
Services include victim advocacy, prevention education, counseling services, case management 
and case investigation. 
 

B. The SWFAC is a multidisciplinary facility developed and funded by the City of 
Avondale’s, the Town of Buckeye’s and the City of Goodyear’s police departments, and the 
SWFAC’s purpose is to provide quality investigations of abuse in the most sensitive, appropriate 
manner to crime victims.  The SWFAC staff is a team dedicated to serving victims of domestic 
violence and sexual assault, understanding that the community is diverse and that by focusing on 
the needs of each victim, staff will provide the most comprehensive services possible. 
 

C. The SWFAC currently provides counseling and other related crime advocacy 
services to child and adult victims and witnesses in cases of domestic violence, sexual assault, 
child physical and sexual abuse, neglect, elderly abuse, homicide and drug endangerment.  The 
overall goal of advocacy centers is to ensure that the victims who are entrusted to the centers are 
not further victimized by the systems that are designed to protect them. 
 

D. The City has determined that it is necessary for the SWFAC to maintain the 
availability of therapy services for the children who are abused, neglected or otherwise at-risk.  
The City desires that such services shall include, without limitation, advocacy, prevention, 
intervention and treatment related programs, case management, immediate crisis intervention, 
therapy by a designated behavioral health professional or behavioral health technician, and 
community information services (the “Therapy Services”). 
 

E. The SWFAC and Childhelp wish to enter into this Memorandum to utilize 
Childhelp’s expertise and resources to provide the Therapy Services to SWFAC clients who are 
victims or secondary victims of child abuse or neglect or who are otherwise at-risk (the 
“SWFAC Clients”). 
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AGREEMENT 
 

NOW, THEREFORE, in consideration of the foregoing description of parties and 
services, which are incorporated herein by reference, the following mutual covenants and 
conditions, and other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the City and Childhelp hereby agree as follows: 
 
II. ROLES AND RESPONSIBILITIES. 
 

A. Childhelp shall: 
 

(1) Place two Masters Level therapists (the “Therapists”) at the SWFAC to 
provide Therapy Services to SWFAC Clients who are between 0 and 18 years of age.  Such 
Therapists shall meet all requirements of ARIZ. ADMIN. CODE § R9-20-204 and any other 
applicable federal, state or local law.  Provide documentation upon request that the Therapists 
meet the essential components of the National Children's Alliance Mental Health Standard for 
accreditation. 

 
(2) Provide Therapy Services on a full-time basis for the duration of this 

Memorandum.  The Therapists shall conduct all Therapy Services at the SWFAC at no cost to 
the clients/victims.  Therapy Services and treatment are separate from the forensic interview 
process. 
 

(3) Ensure that the assigned Therapists will attend Childhelp meetings, 
training, supervision and in-service days as required by Childhelp and any applicable federal, 
state or local law.  Ensure that the assigned Therapists will attend SWFAC staff meetings, multi-
disciplinary meetings and case reviews and provide insight and information relevant to the multi-
disciplinary case review while protecting client confidentiality. 
 

(4) Require a weekly clinical supervision meeting for each Therapist assigned 
to the SWFAC, which supervision meeting shall be conducted by Childhelp’s Clinical 
Supervisor in order to ensure ongoing clinical support and training for each assigned Therapist.  
Any Clinical Supervisor assigned by Childhelp to supervise any Therapist placed at the SWFAC 
shall meet all requirements of ARIZ. ADMIN. CODE §§ R9-20-204, R9-20-205, and any other 
applicable federal, state or local law.  The Therapists will demonstrate and provide 
documentation to the SWFAC Director of ongoing education in the field of child abuse 
consisting of a minimum of 8 contact hours per year. 
 

(5) In order to protect the best interests of the SWFAC Clients, require each 
Therapist will review all DSM-IV R diagnostic assessments with the Childhelp clinical 
supervisor if the Therapist is not independently licensed.  Every effort will be made to avoid 
diagnoses that do not serve the best short and long-term interests of the client, without 
compromising adherence to Behavioral Health Licensure requirements and professional ethics 
and standards. 
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(6) Ensure that the Therapists’ client focus will be specialized trauma-focused 
mental health services designed to meet the unique needs of the children who are victims of 
abuse and/or neglect and non-offending family members.  Specialized trauma-focused mental 
health services for the child client include, without limitation thereto: 

 
 (a) Crisis intervention services 
 (b) Trauma-specific assessment including full trauma history 
 (c) Use of standardized measurers (assessment tools) initially and 

periodically 
 (d) Family/caregiver engagement 
 (e) Individualized treatment plan that is periodically re-assessed 
 (f) Individualized evident-informed treatment appropriate for the 

children and family seen 
 (g) Referral to other community services as needed 
 (h) Clinical supervision. 

 
(7) Provide a computer, printer, office supplies and counseling resources for 

the Therapists to perform his/her duties while at the SWFAC.  Childhelp will provide all 
necessary information technology services related to the Therapists internet and network access. 
 

(8) Provide clients with access to appropriate mental health evaluation and 
treatment based on the Therapists assessment.  Provide case management for treatment plans for 
SWFAC Clients between 0 and 18 years of age.  The Therapists may provide crisis intervention 
during the first advocacy center appointment as needed and appropriate.  Cases will be reviewed 
at the weekly clinical supervision meetings, or more frequently as needed. 
 

(9) Provide the Therapy Services in a designated Childhelp office at the 
SWFAC located in Goodyear, Arizona.  All clients will be given a copy of the applicable 
“client’s rights” and grievance process as required by ARIZ. ADMIN. CODE § R9-20-203. 

 
(10) At Childhelp’s sole cost and expense, obtain and maintain all licenses 

required by the Arizona Department of Health Services’ Office of Behavioral Health Licensing 
(“ADHS OBHL”) regulations and any other applicable federal, state, or local law for the 
provision of the Services under this Memorandum. 
 

(11) The SWFAC Director and Childhelp’s Clinical Supervisor shall meet 
monthly, or more frequently as needed, to review this Memorandum and the Therapy Services 
being provided by the Therapist at the SWFAC. 

 
(12) The Therapists, while maintaining confidentiality, will provide SWFAC 

with data related to the following: the number of clients served, number of counseling sessions, 
number and types of prevention education classes and groups provided and general client 
demographical information on a semi-annual basis. 
 

B. The SWFAC shall: 
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(1) Provide the Therapists with office space and a desk at the SWFAC in 
order to conduct Therapy Services for SWFAC clients and to complete the necessary clinical 
documentation and case management of SWFAC Clients between 0 and 18 years of age. 
 

(2) Provide a lockable file cabinet that will remain in the designated Childhelp 
office.  Both the office and the file cabinet will remain locked when not in use. 
 

(3) Provide copier access to the Therapist while at SWFAC.   
 

(4) Provide Therapists with a telephone land line with voicemail capabilities 
and Internet-access while at SWFAC. 

 
(5) The SWFAC Director and Childhelp’s Clinical Supervisor shall meet 

monthly, or more frequently as needed, to review this Memorandum and the Therapy Services 
being provided by the Therapist at the SWFAC. 
 

C. Client Requirements. 
 

(1) Therapy Services are free to SWFAC Clients between the ages of 0 and 18 
and are funded through Childhelp’s operating budget and contracts with other funding agencies. 
 

(2) SWFAC Clients who receive Therapy Services provided by the Childhelp 
Therapists must be primary or secondary victims of child abuse or neglect.  
 

(3) SWFAC Clients will be required to make contact with a Therapist to 
schedule an appointment at a mutually suitable time.   
 
III. TERM OF MEMORANDUM, TERMINATION, AMENDMENTS AND CLIENT 

RECORDS. 
 

A. This Memorandum shall be effective January 3, 2011 and shall terminate on 
June 30, 2011. 
 

B. Either party, in writing, may terminate this Memorandum for any reason in whole, 
or in part, at any time before the date of expiration.  Termination of this Memorandum will be 
accomplished by delivering or mailing to the other Party a Notice of Intent to Terminate not less 
than 30 days prior to the termination date contained in such notice.  Such notice shall be mailed 
to the other Party’s contact at the address listed below in this Memorandum.  
 

C. This Memorandum may be amended at any time upon written, mutual agreement 
of both parties.  No modification to this Memorandum shall be binding upon the SWFAC or 
Childhelp unless and until a signed amendment is executed.   
 

D. All data or communications, regardless of form, including originals, images and 
reproductions, prepared by, obtained by, or transmitted in connection with this Memorandum or 
the Services is confidential and privileged information (the “Client Records”).   Each Party shall 
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retain such Client Records as it may receive or obtain during the term of this Memorandum in 
accordance with ARIZ. REV. STAT. §§ 8-409, 13-4430, ARIZ. ADMIN. CODE § R9-20-302 and any 
other applicable federal, state or local record retention law.  In addition, each party shall maintain 
the Client Records in accordance with its own internal record retention policy and procedure to 
the extent such policy and procedure does not conflict with any applicable federal, state or local 
law.   
 

E. Personal identifying information, financial account information, or restricted 
SWFAC or Childhelp information, whether electronic format or hard copy, must be secured and 
protected at all times to avoid unauthorized access. At a minimum, both Parties must encrypt 
and/or password protect electronic files.  This includes data saved to laptop computers, 
computerized devices or removable storage devices.   
 

F. When personal identifying information, financial account information, or 
restricted SWFAC or Childhelp information, regardless of its format, is no longer necessary, the 
information must be redacted or destroyed through appropriate and secure methods that ensure 
the information cannot be viewed, accessed, or reconstructed. 
 

G. In the event that a Party discovers, believes or has reason to believe that the 
confidentiality of Client Records obtained by it in connection with this Memorandum or the 
Services has been compromised, such Party shall notify the other Party and any affected clients. 
 

H. This Memorandum is subject to the provisions of ARIZ. REV. STAT. § 38-511.  
The City may cancel this Memorandum without penalty or further obligations by the City or any 
of its departments or agencies if any person significantly involved in initiating, negotiating, 
securing, drafting or creating this Memorandum on behalf of the City or any of its departments 
or agencies is, at any time while the Memorandum or any extension of the Memorandum is in 
effect, an employee of any other party to the Memorandum in any capacity or a consultant to any 
other party of the Memorandum with respect to the subject matter of the Memorandum.   
 
IV. INDEMNIFICATION; INSURANCE. 
 

A. Indemnification. 
 

(1) Childhelp shall indemnify, defend, save and hold harmless the SWFAC its 
officers, officials, agents, and employees (hereinafter referred to as “Indemnitee”) from and 
against any and all claims, actions, liabilities, damages, losses, or expenses (including court 
costs, attorneys’ fees, and costs of claim processing, investigation and litigation) (hereinafter 
referred to as “Claims”) for bodily injury or personal injury (including death), or loss or damage 
to tangible or intangible property caused, or alleged to be caused, in whole or in part, by the 
negligent or willful acts or omissions of Childhelp or any of its owners, officers, directors, 
agents, employees or subcontractors.  This indemnity includes any claim or amount arising out of 
or recovered under the Workers’ Compensation Law or arising out of the failure of such 
Childhelp to conform to any federal, state or local law, statute, ordinance, rule, regulation or 
court decree.  It is the specific intention of the parties that the Indemnitee shall, in all instances, 
except for Claims arising solely from the negligent or willful acts or omissions of the 
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Indemnitee, be indemnified by Childhelp from and against any and all claims.  In consideration 
of the award of this contract, Childhelp agrees to waive all rights of subrogation against the 
Southwest Family Advocacy Center, its officers, officials, agents and employees for losses 
arising from the work performed by Childhelp for the SWFAC.   
 

(2) SWFAC shall indemnify, defend, save and hold harmless Childhelp, its 
officers, officials, agents, and employees (hereinafter referred to as “Indemnitee”) from and 
against any and all claims, actions, liabilities, damages, losses, or expenses (including court 
costs, attorneys’ fees, and costs of claim processing, investigation and litigation) (hereinafter 
referred to as “Claims”) for bodily injury or personal injury (including death), or loss or damage 
to tangible or intangible property caused, or alleged to be caused, in whole or in part, by the 
negligent or willful acts or omissions of SWFAC or any of its owners, officers, directors, agents, 
employees or subcontractors.  This indemnity includes any claim or amount arising out of or 
recovered under the Workers’ Compensation Law or arising out of the failure of such SWFAC to 
conform to any federal, state or local law, statute, ordinance, rule, regulation or court decree.  It 
is the specific intention of the parties that the Indemnitee shall, in all instances, except for Claims 
arising solely from the negligent or willful acts or omissions of the Indemnitee, be indemnified 
by SWFAC from and against any and all claims.  In consideration of the award of this contract, 
SWFAC agrees to waive all rights of subrogation against Childhelp, its officers, officials, agents 
and employees for losses arising from the work performed at the SWFAC by Childhelp.    
 

B. Insurance Requirements. 
 

(1) Insurance Required.  Childhelp shall procure and maintain until all of their 
obligations have been discharged, insurance against claims for injury to persons or damage to 
property which may arise from or in connection with the performance of the work hereunder by 
Childhelp, its agents, representatives, employees or subcontractors.   
 

(2) No Representation of Coverage Adequacy.  The insurance requirements 
herein are minimum requirements for this Memorandum.  Neither the City nor SWFAC in any 
way warrants that the minimum limits contained herein are sufficient to protect Childhelp from 
liabilities that might arise out of this Memorandum by Childhelp, its agents, representatives, 
employees or subcontractors and Childhelp is free to purchase additional insurance as may be 
determined necessary. 
 

(3) Waiver.  All policies, except for Professional Liability, including 
Workers’ Compensation insurance, shall contain a waiver of rights of recovery (subrogation) 
against the City, its agents, representatives, officials, officers and employees for any claims 
arising out of the work or services of Childhelp.  Childhelp shall arrange to have such 
subrogation waivers incorporated into each policy via formal written endorsement thereto. 
 

(4) Policy Deductibles and/or Self-Insured Retentions.  The policies set forth 
in these requirements may provide coverage that contains deductibles or self-insured retention 
amounts.  Such deductibles or self-insured retention shall not be applicable with respect to the 
policy limits provided to the City.  Childhelp shall be solely responsible for any such deductible 
or self-insured retention amount. 
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(5) Use of Subcontractors.  If any work under this Memorandum is 

subcontracted in any way, Childhelp shall execute written agreements with its subcontractors 
containing the indemnification provisions set forth in this Section and insurance requirements set 
forth herein protecting the City and Childhelp.  Childhelp shall be responsible for executing any 
agreements with its subcontractors and obtaining certificates of insurance verifying the insurance 
requirements. 
 

(6) Minimum Scope And Limits Of Insurance.  Childhelp shall provide 
coverage with limits of liability not less than those stated below.  An excess liability policy or 
umbrella liability policy may be used to meet the minimum liability requirements provided that 
the coverage is written on a “following form” basis. 
 

(a) Commercial General Liability – Occurrence Form 
 

Policy shall include bodily injury, property damage and broad form 
contractual liability coverage. 

 
   (i) Each Occurrence   $1,000,000 
   (ii) General Aggregate   $2,000,000 

(iii) Products – Completed  
 Operations Aggregate   $1,000,000 

    (iv) Personal and Advertising Injury $1,000,000 
(v) The policy shall be endorsed to include coverage 
 for sexual abuse and molestation. 

 
(b) Automobile Liability—Bodily Injury and Property Damage for any 

owned, hired, and non-owned vehicles used in the performance of this Contract. 
 

    (i) Combined Single Limit (CSL) $1,000,000 
 

(c) Worker's Compensation and Employers' Liability 
 

    (i) Workers' Compensation  Statutory 
    (ii) Employers' Liability  
     Each Accident    $100,000 
    (iii) Disease – Each Employee  $100,000 
    (iv) Disease – Policy Limit  $500,000 
    (v) Policy shall contain a waiver of subrogation against  
     the SWFAC. 
 

(d) Professional Liability (Errors and Omissions Liability) 
 

The policy shall cover professional misconduct or lack of  ordinary 
skill 
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    (i) Each Claim    $2,000,000 
    (ii) Annual Aggregate   $2,000,000 

(iii) In the event that the professional liability insurance 
 required by this Memorandum  is written on a claims-made 

basis, Childhelp warrants that any retroactive date under 
the policy shall precede the effective date of this 
Memorandum;  and that either continuous coverage will be 
maintained or an extended discovery period will be 
exercised for a period of two (2) years beginning at the 
time this Memorandum  is terminated. 

 
(7) Notice Of Cancellation.  Each insurance policy required by the insurance 

provisions of this Memorandum  shall provide the required coverage and shall not be suspended, 
voided or canceled except after thirty (30) days prior written notice has been given to the City 
and the SWFAC, except when cancellation is for non-payment of premium, then ten (10) days 
prior notice may be given. 
 

(8) Acceptability Of Insurers.  Insurance is to be placed with insurers duly 
licensed or authorized to do business in the state of Arizona and with an “A.M. Best” rating of 
not less than B+ VI.  The SWFAC in no way warrants that the above-required minimum insurer 
rating is sufficient to protect Childhelp from potential insurer insolvency. 
 

(9) Verification Of Coverage.  Childhelp shall furnish the City with suitable 
evidence of insurance in the form of certificates of insurance and a copy of the declaration 
page(s) of the insurance policies as required by this Memorandum, issued by Childhelp’s 
insurance insurer(s) as evidence that policies are placed with acceptable insurers as specified 
herein and provide the required coverages, conditions and limits of coverage specified in this 
Memorandum and that such coverage and provisions are in full force and effect.  The certificates 
for each insurance policy are to be signed by a person authorized by that insurer to bind coverage 
on its behalf.  All certificates and any required endorsements are to be received and approved by 
the City before any work commences.  Each insurance policy required by this Memorandum 
must be in effect at or prior to commencement of work under this Memorandum and remain in 
effect for the duration of the Memorandum.  Failure to maintain the insurance policies as 
required by this Memorandum or to provide evidence of renewal is a material breach of 
Memorandum. 
 
V. MISCELLANEOUS. 
 

A. Independent Contractor.  Childhelp acknowledges and agrees that the Services 
provided under this Memorandum are being provided as an independent contractor, not as an 
employee or agent of the City.  Childhelp, its employees and subcontractors are not entitled to 
workers’ compensation benefits from the City.  The City does not have the authority to supervise 
or control the actual work of Childhelp, its employees or subcontractors.  Childhelp, and not the 
City, shall determine the time of its performance of the services provided under this 
Memorandum so long as Childhelp meets the requirements of its agreed scope of work as set 
forth in Section 2 above.  Childhelp is neither prohibited from entering into other contracts nor 
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prohibited from practicing its profession elsewhere.  City and Childhelp do not intend to nor will 
they combine business operations under this Memorandum. 
 

B. Laws and Regulations.  Childhelp shall keep fully informed and shall at all times 
during the performance of its duties under this Memorandum ensure that it and any person for 
whom Childhelp is responsible remains in compliance with all rules, regulations, ordinances, 
statutes or laws affecting the Services, including the following: (a) existing and future City and 
County ordinances and regulations, (b) existing and future state and federal laws and (c) existing 
and future Occupational Safety and Health Administration (“OSHA”) standards. 
 

C. Amendments.  This Memorandum may be modified only by a written amendment 
signed by persons duly authorized to enter into contracts on behalf of the City and Childhelp. 
 

D. Provisions Required by Law.  Each and every provision of law and any clause 
required by law to be in the Memorandum will be read and enforced as though it were included 
herein and, if through mistake or otherwise any such provision is not inserted, or is not correctly 
inserted, then upon the application of either party, the Memorandum will promptly be physically 
amended to make such insertion or correction. 
 

E. Severability.  The provisions of this Memorandum are severable to the extent that 
any provision or application held to be invalid by a Court of competent jurisdiction shall not 
affect any other provision or application of the Memorandum which may remain in effect 
without the invalid provision or application. 
 

F. Relationship of the Parties.  It is clearly understood that each party will act in its 
individual capacity and not as an agent, employee, partner, joint venturer, or associate of the 
other.  An employee or agent of one party shall not be deemed or construed to be the employee 
or agent of the other for any purpose whatsoever.  Childhelp is advised that taxes or Social 
Security payments will not be withheld from any City payments issued hereunder and Childhelp 
agrees to be fully and solely responsible for the payment of such taxes or any other tax 
applicable to this Memorandum. 
 

G. Entire Agreement; Interpretation; Parol Evidence.  This Memorandum represents 
the entire agreement of the parties with respect to its subject matter, and all previous agreements, 
whether oral or written, entered into prior to this Memorandum are hereby revoked and 
superseded by this Memorandum.  No representations, warranties, inducements or oral 
agreements have been made by any of the parties except as expressly set forth herein, or in any 
other contemporaneous written agreement executed for the purposes of carrying out the 
provisions of this Memorandum.  This Memorandum shall be construed and interpreted 
according to its plain meaning, and no presumption shall be deemed to apply in favor of, or 
against the party drafting the Memorandum.  The parties acknowledge and agree that each has 
had the opportunity to seek and utilize legal counsel in the drafting of, review of, and entry into 
this Memorandum. 
 

H. Notices and Requests.  Any notice or other communication required or permitted 
to be given under this Memorandum shall be in writing and shall be deemed to have been duly 
given if (a) delivered to the party at the address set forth below, (b) deposited in the U.S. Mail, 
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registered or certified, return receipt requested, to the address set forth below, (c) given to a 
recognized and reputable overnight delivery service, to the address set forth below or (d) 
delivered by facsimile transmission to the number set forth below: 
 

If to the City:  City of Avondale 
11465 West Civic Center Drive 
Avondale, Arizona  85323 
Facsimile:  (623) 333-0100 
Attn:  Charles P. McClendon, City Manager 

 
With copy to:  GUST ROSENFELD, P.L.C. 

One East Washington Street, Suite 1600 
Phoenix, Arizona  85004-2553 
Facsimile:  (602) 340-1538 
Attn:  Andrew J. McGuire, Esq. 
 

With copy to:   Southwest Family Advocacy Center 
140 North Litchfield Road 
Goodyear, Arizona 85338 
Facsimile:  (602) 340-1538 
Attn: Debra Olson, Director 

 
If to Childhelp: Childhelp Inc. 

15757 North 78th Street 
Scottsdale, Arizona 85260 
Facsimile:  (480) 869-0039 
Attn:  Maureen Basenberg, Director 

 
or at such other address, and to the attention of such other person or officer, as any party may 
designate in writing by notice duly given pursuant to this subsection.  Notices shall be deemed 
received (a) when delivered to the party, (b) three business days after being placed in the U.S. 
Mail, properly addressed, with sufficient postage, (c) the following business day after being 
given to a recognized overnight delivery service, with the person giving the notice paying all 
required charges and instructing the delivery service to deliver on the following business day, or 
(d) when received by facsimile transmission during the normal business hours of the recipient.  If 
a copy of a notice is also given to a party’s counsel or other recipient, the provisions above 
governing the date on which a notice is deemed to have been received by a party shall mean and 
refer to the date on which the party, and not its counsel or other recipient to which a copy of the 
notice may be sent, is deemed to have received the notice.  
 

I. Assignment.  No right or interest in this Memorandum shall be assigned by 
Childhelp without prior, written permission of the City signed by the City Manager and no 
delegation of any duty of Childhelp shall be made without prior, written permission of the City 
signed by the City Manager.  Any attempted assignment or delegation by Childhelp in violation 
of this provision shall be a breach of this Memorandum by Childhelp. 
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J. Subcontracts.  No subcontract shall be entered into by Childhelp with any other 
party to furnish any of the material or services specified herein without the prior written approval 
of the City.  Childhelp is responsible for performance under this Memorandum whether or not 
subcontractors are used. 
 

K. Rights and Remedies.  No provision in this Memorandum shall be construed, 
expressly or by implication, as waiver by the City of any existing or future right and/or remedy 
available by law in the event of any claim of default or breach of this Memorandum.  The failure 
of the City to insist upon the strict performance of any term or condition of this Memorandum or 
to exercise or delay the exercise of any right or remedy provided in this Memorandum, or by 
law, or the City’s acceptance of and payment for services, shall not release Childhelp from any 
responsibilities or obligations imposed by this Memorandum or by law, and shall not be deemed 
a waiver of any right of the City to insist upon the strict performance of this Memorandum. 
 

L. Attorneys’ Fees.  In the event either party brings any action for any relief, 
declaratory or otherwise, arising out of this Memorandum or on account of any breach or default 
hereof, the prevailing party shall be entitled to receive from the other party reasonable attorneys’ 
fees and reasonable costs and expenses, determined by the court sitting without a jury, which 
shall be deemed to have accrued on the commencement of such action and shall be enforced 
whether or not such action is prosecuted through judgment. 
 

M. Confidentiality of Records.  Childhelp shall establish and maintain procedures 
and controls that are acceptable to the City for the purpose of ensuring that information 
contained in its records or obtained from the City or from others in carrying out its obligations 
under this Memorandum shall not be used or disclosed by it, its agents, officers, or employees, 
except as required to perform Childhelp’s duties under this Memorandum.  Persons requesting 
such information should be referred to the City.  Childhelp also agrees that any information 
pertaining to individual persons shall not be divulged other than to employees or officers of 
Childhelp as needed for the performance of duties under this Memorandum. 
 

N. Records and Audit Rights.  Childhelp’s and its subcontractor’s books, records, 
correspondence, accounting procedures and practices, and any other supporting evidence relating 
to this Memorandum, including the papers of any Childhelp and its subcontractors’ employees 
who perform any work or Services pursuant to this Memorandum to ensure that Childhelp and its 
subcontractors are complying with the warranty under subsection O below (all the foregoing 
hereinafter referred to as “Records”), shall be open to inspection and subject to audit and/or 
reproduction during normal working hours by the City, to the extent necessary to adequately 
permit (a) evaluation and verification of any invoices, payments or claims based on Childhelp’s 
and its subcontractors’ actual costs (including direct and indirect costs and overhead allocations) 
incurred, or units expended directly in the performance of work under this Memorandum and (b) 
evaluation of Childhelp’s and its subcontractors’ compliance with the Arizona employer 
sanctions laws referenced in subsection O below.  To the extent necessary for the City to audit 
Records as set forth in this subsection, Childhelp and its subcontractors hereby waive any rights 
to keep such Records confidential.  For the purpose of evaluating or verifying such actual or 
claimed costs or units expended, the City shall have access to said Records, even if located at its 
subcontractors’ facilities, from the effective date of this Memorandum for the duration of the 
work and until three years after the date of final payment by the City to Childhelp pursuant to 
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this Memorandum.  Childhelp and its subcontractors shall provide the City with adequate and 
appropriate workspace so that the City can conduct audits in compliance with the provisions of 
this subsection.  The City shall give Childhelp or its subcontractors reasonable advance notice of 
intended audits.  Childhelp shall require its subcontractors to comply with the provisions of this 
subsection by insertion of the requirements hereof in any subcontract pursuant to this 
Memorandum. 
 

O. E-verify Requirements.  To the extent applicable under ARIZ. REV. STAT. § 41-
4401, Childhelp and its subcontractors warrant compliance with all federal immigration laws and 
regulations that relate to their employees and compliance with the E-verify requirements under 
ARIZ. REV. STAT. § 23-214(A).  Childhelp’s or its subcontractor’s failure to comply with such 
warranty shall be deemed a material breach of this Memorandum and may result in the 
termination of this Memorandum by the City. 
 

P. Scrutinized Business Operations.  Pursuant to ARIZ. REV. STAT. §§ 35-391.06 and 
35-393.06, Childhelp certifies that it does not have scrutinized business operations in Sudan or 
Iran.  For the purpose of this subsection the term “scrutinized business operations” shall have the 
meanings set forth in ARIZ. REV. STAT. § 35-391 or 35-393, as applicable.  If the City determines 
that Childhelp submitted a false certification, the City may impose remedies as provided by law 
including terminating this Memorandum. 
 

Q. Non-Exclusive Contract.  This Memorandum is entered into with the 
understanding and agreement that it is for the sole convenience of the City.  The City reserves 
the right to obtain like goods and services from another source when necessary. 
 

IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the date 
and year first set forth above. 
 
“City”       “Childhelp” 
 
CITY OF AVONDALE, an Arizona   CHILDHELP INC. d/b/a CHILDHELP  
municipal corporation     CHILDREN’S CENTER OF ARIZONA a  

California non-profit corporation 
 
 
       By:       
Charles P. McClendon, City Manager 
 
ATTEST:      Name:       
 
 
       Title:       
Carmen Martinez, City Clerk 



1335878.3 13 

(ACKNOWLEDGEMENTS) 
 
STATE OF ARIZONA ) 
    ) ss. 
COUNTY OF MARICOPA ) 
 

This instrument was acknowledged before me on      , 2011, 
by Charles P. McClendon, the City Manager of the CITY OF AVONDALE, an Arizona 
municipal corporation, on behalf of the City of Avondale. 
 
 

       
Notary Public in and for the State of Arizona 

 
My Commission Expires: 
 
 
 
     
 
 
STATE OF ______________ ) 
    ) ss. 
COUNTY OF ____________ ) 
 
 

This instrument was acknowledged before me on ___________________, 2011, by  
    as       of CHILDHELP INC., a California 
non-profit corporation, on behalf of the corporation. 
 
 

       
Notary Public in and for the State of 
_______________ 

 
My Commission Expires: 
 
 
 
     



CITY COUNCIL REPORT

SUBJECT: 
Professional Services Agreement - Brown and 

Caldwell for ARC Flash Analysis 

MEETING DATE: 
January 3, 2011 

  

TO: Mayor and Council

FROM: Wayne Janis, P.E., Public Works Director, (623) 333-4444

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that City Council approve a Professional Services Agreement between the City of 
Avondale and Brown & Caldwell, to provide Arc Flash studies and Arc Flash labeling required to 
meet the requirements of Arc Flash hazards based on the National Electric Code, the Institute of 
Electrical and Electronic Engineers-1584 and National Fire Protection Association-70E, for a price 
not to exceed$141,086.00 and to authorize the Mayor or City Manager and City Clerk to execute the 
necessary documents.

BACKGROUND:

An arc flash (or arc blast) is a type of electrical explosion that results from a low impedance 
connection to ground or another voltage phase in an electrical system. A typical arc flash incident 
can be inconsequential but could conceivably produce a more severe explosion. The result of the 
violent event can cause destruction of equipment involved, fire, and injury not only to the worker but 
also to nearby people. 
 
The National Electric Code (NEC) added a requirement in 2002 mandating that potential arc flash 
hazards be labeled to warn of the hazard. The National Fire and Protection Association (NFPA) -70E 
recommends employers conduct an arc flash analysis to determine the amount of thermal energy 
that could be generated in an arc flash incident. The information is then used to define a flash 
protection boundary around the potential source and to determine the level of flame resistant apparel 
and other personal protection equipment (PPE) required when employees cross the boundary while 
they work on or near the exposed live parts. In addition, the Occupational Safety and Health 
Administration under (OSHA 1910.132) are now citing and fining employers for failure to protect 
employees from the dangers of arc flash.  
 
The engineering services provided by Brown & Caldwell will ensure that the Water Production, 
Wastewater Collection, and the Charles M. Wolf Water Resources Center facilities are in compliance 
with the above codes and that staff members are provided with additional and required safety tools 
and procedures in the workplace. 

DISCUSSION:

The City of Avondale has secured a contract price with Brown & Caldwell, Inc. by selecting this 
vendor initially from the FY2010/2011 Professional Consultants Selection list. As Arc Flash analysis 
was not listed as a Category of Interest in the initial selection process, the Water Resources 
department requested vendors from the approved list to present supplemental statements of 
qualifications information as it pertains to their level of experience with Arc Flash analysis. This 
additional information was reviewed and rated by the department with Brown & Caldwell providing 
qualifications and experience that best fit the needs for this desired scope of work. 

 



BUDGETARY IMPACT:

The funding for the work associated with this Professional Services agreement is available in the 
Water Administration Budget, Other Professional Services, line item: 501-9110-00-6180 and the 
Wastewater Administration, Other Professional Services, line item: 503-9210-00-6180. 

RECOMMENDATION:

Staff is recommending that City Council approve a Professional Services Agreement between the 
City of Avondale and Brown & Caldwell, to provide Arc Flash studies and Arc Flash labeling needed 
to meet the requirements of Arc Flash hazards based on the National Electric Code, the Institute of 
Electrical and Electronic Engineers-1584 and National Fire Protection Association-70E, for a price 
not to exceed$141,086.00 and to authorize the Mayor or City Manager and City Clerk to execute the 
necessary documents.

ATTACHMENTS: 

Click to download

PSA
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PROFESSIONAL SERVICES AGREEMENT 

BETWEEN 

THE CITY OF AVONDALE 

AND 

BROWN & CALDWELL, INC. 

 
THIS PROFESSIONAL SERVICES AGREEMENT (this “Agreement”) is made as of 

January 3, 2011, between the City of Avondale, an Arizona municipal corporation (the “City”) 
and Brown & Caldwell, Inc., a California corporation (the “Consultant”). 

 
RECITALS 

 
A. The City issued a Request for Qualifications, EN 10-057 “FY 2010/2011 

Professional Consultants Selection List” and amended on April 6, 2010, by that certain 
Addendum No. 1 (collectively the “RFQ”), a copy of which is attached hereto as Exhibit A, and 
incorporated herein by reference, seeking statements of qualifications from vendors for 
professional consulting services. 
 

B. The Consultant submitted a Statement of Qualifications (the  “SOQ”) in response 
to the RFQ, attached hereto as Exhibit B, and incorporated herein by reference, and the City 
desires to enter into an Agreement with the Consultant for the Consultant to perform ARC Flash 
hazard testing, electrical system evaluations and ARC Flash labeling (collectively, the 
“Services”). 

 
AGREEMENT 

 
NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated 

herein by reference, the following mutual covenants and conditions, and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the City and the 
Consultant hereby agree as follows: 

 
1. Term of Agreement.  This Agreement shall be effective as of the date first set 

forth above and shall remain in full force and effect until August 31, 2011. 
 
2. Scope of Work.  Consultant shall provide the Services as set forth in the Scope of 

Work, attached hereto as Exhibit C and incorporated herein by reference. 
 
3. Compensation.  The City shall pay Consultant a price not to exceed $141,086.00 

for the Services as set forth in the Fee Proposal, attached hereto as Exhibit D and incorporated 
herein by reference. 

 
4. Payments.  The City shall pay the Consultant monthly, based upon work 

performed and completed to date, and upon submission and approval of invoices.  All invoices 
shall document and itemize all work completed to date.  The invoice statement shall include a 
record of time expended and work performed in sufficient detail to justify payment. 
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5. Documents.  All documents prepared and submitted to the City pursuant to this 
Agreement shall be the property of the City. 

 
6. Consultant Personnel.  Consultant shall provide adequate, experienced personnel, 

capable of and devoted to the successful completion of the Services to be performed under this 
Agreement.  Consultant agrees to assign specific individuals to key positions.  If deemed 
qualified, the Consultant is encouraged to hire City residents to fill vacant positions at all levels.  
Consultant agrees that, upon commencement of the Services to be performed under this 
Agreement, key personnel shall not be removed or replaced without prior written notice to the 
City.  If key personnel are not available to perform the Services for a continuous period 
exceeding 30 calendar days, or are expected to devote substantially less effort to the Services 
than initially anticipated, Consultant shall immediately notify the City of same and shall, subject 
to the concurrence of the City, replace such personnel with personnel of substantially equal 
ability and qualifications. 

 
7. Inspection; Acceptance.  All work shall be subject to inspection and acceptance 

by the City at reasonable times during Consultant’s performance.  The Consultant shall provide 
and maintain a self-inspection system that is acceptable to the City. 

 
8. Licenses; Materials.  Consultant shall maintain in current status all federal, state 

and local licenses and permits required for the operation of the business conducted by the 
Consultant.  The City has no obligation to provide Consultant, its employees or subcontractors 
any business registrations or licenses required to perform the specific services set forth in this 
Agreement.  The City has no obligation to provide tools, equipment or material to Consultant. 

 
9. Performance Warranty.  Consultant warrants that the Services rendered will 

conform to the requirements of this Agreement and to the highest professional standards in the 
field. 

 
10. Indemnification.  To the fullest extent permitted by law, the Consultant shall 

indemnify, defend and hold harmless the City and each council member, officer, employee or 
agent thereof (the City and any such person being herein called an “Indemnified Party”), for, 
from and against any and all losses, claims, damages, liabilities, costs and expenses (including, 
but not limited to, reasonable attorneys’ fees, court costs and the costs of appellate proceedings) 
to which any such Indemnified Party may become subject, under any theory of liability 
whatsoever (“Claims”), insofar as such Claims (or actions in respect thereof) relate to, arise out 
of, or are caused by or based upon the negligent acts, intentional misconduct, errors, mistakes or 
omissions, in connection with the work or services of the Consultant, its officers, employees, 
agents, or any tier of subcontractor in the performance of this Agreement.  The amount and type 
of insurance coverage requirements set forth below will in no way be construed as limiting the 
scope of the indemnity in this Section. 
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11. Insurance. 
 

11.1 General. 
 

a. Insurer Qualifications.  Without limiting any obligations or 
liabilities of Consultant, Consultant shall purchase and maintain, at its own expense, hereinafter 
stipulated minimum insurance with insurance companies authorized to do business in the State of 
Arizona pursuant to ARIZ. REV. STAT. § 20-206, as amended, with an AM Best, Inc. rating of A- 
or above with policies and forms satisfactory to the City.  Failure to maintain insurance as 
specified herein may result in termination of this Agreement at the City’s option. 

 
b. No Representation of Coverage Adequacy.  By requiring insurance 

herein, the City does not represent that coverage and limits will be adequate to protect 
Consultant.  The City reserves the right to review any and all of the insurance policies and/or 
endorsements cited in this Agreement but has no obligation to do so.  Failure to demand such 
evidence of full compliance with the insurance requirements set forth in this Agreement or 
failure to identify any insurance deficiency shall not relieve Consultant from, nor be construed or 
deemed a waiver of, its obligation to maintain the required insurance at all times during the 
performance of this Agreement. 

 
c. Additional Insured.  All insurance coverage and self-insured 

retention or deductible portions, except Workers’ Compensation insurance and Professional 
Liability insurance, if applicable, shall name, to the fullest extent permitted by law for claims 
arising out of the performance of this Agreement, the City, its agents, representatives, officers, 
directors, officials and employees as Additional Insured as specified under the respective 
coverage sections of this Agreement. 

 
d. Coverage Term.  All insurance required herein shall be maintained 

in full force and effect until all work or services required to be performed under the terms of this 
Agreement are satisfactorily performed, completed and formally accepted by the City, unless 
specified otherwise in this Agreement. 

 
e. Primary Insurance.  Consultant’s insurance shall be primary 

insurance with respect to performance of this Agreement and in the protection of the City as an 
Additional Insured. 

 
f. Waiver.  All policies, except for Professional Liability, including 

Workers’ Compensation insurance, shall contain a waiver of rights of recovery (subrogation) 
against the City, its agents, representatives, officials, officers and employees for any claims 
arising out of the work or services of Consultant.  Consultant shall arrange to have such 
subrogation waivers incorporated into each policy via formal written endorsement thereto. 

 
g. Policy Deductibles and/or Self-Insured Retentions.  The policies 

set forth in these requirements may provide coverage that contains deductibles or self-insured 
retention amounts.  Such deductibles or self-insured retention shall not be applicable with respect 
to the policy limits provided to the City.  Consultant shall be solely responsible for any such 
deductible or self-insured retention amount. 
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h. Use of Subcontractors.  If any work under this Agreement is 

subcontracted in any way, Consultant shall execute written agreements with its subcontractors 
containing the indemnification provisions set forth in this Section and insurance requirements set 
forth herein protecting the City and Consultant.  Consultant shall be responsible for executing 
any agreements with its subcontractors and obtaining certificates of insurance verifying the 
insurance requirements. 

 
i. Evidence of Insurance.  Prior to commencing any work or services 

under this Agreement, Consultant will provide the City with suitable evidence of insurance in the 
form of certificates of insurance and a copy of the declaration page(s) of the insurance policies as 
required by this Agreement, issued by Consultant’s insurance insurer(s) as evidence that policies 
are placed with acceptable insurers as specified herein and provide the required coverages, 
conditions and limits of coverage specified in this Agreement and that such coverage and 
provisions are in full force and effect.  Confidential information such as the policy premium may 
be redacted from the declaration page(s) of each insurance policy, provided that such redactions 
do not alter any of the information required by this Agreement.  The City shall reasonably rely 
upon the certificates of insurance and declaration page(s) of the insurance policies as evidence of 
coverage but such acceptance and reliance shall not waive or alter in any way the insurance 
requirements or obligations of this Agreement.  In the event any insurance policy required by this 
Agreement is written on a “claims made” basis, coverage shall extend for two years past 
completion of the Services and the City’s acceptance of the Consultant’s work or services and as 
evidenced by annual certificates of insurance.  If any of the policies required by this Agreement 
expire during the life of this Agreement, it shall be Consultant’s responsibility to forward 
renewal certificates and declaration page(s) to the City 30 days prior to the expiration date.  All 
certificates of insurance and declarations required by this Agreement shall be identified by 
referencing the RFQ number and title or this Agreement.  A $25.00 administrative fee shall be 
assessed for all certificates or declarations received without the appropriate RFQ number and 
title or a reference to this Agreement, as applicable.  Additionally, certificates of insurance and 
declaration page(s) of the insurance policies submitted without referencing the appropriate RFQ 
number and title or a reference to this Agreement, as applicable, will be subject to rejection and 
may be returned or discarded.  Certificates of insurance and declaration page(s) shall specifically 
include the following provisions: 

 
(1) The City, its agents, representatives, officers, directors, 

officials and employees are Additional Insureds as follows: 
 

(a) Commercial General Liability – Under Insurance 
Services Office, Inc., (“ISO”) Form CG 20 10 03 97 or equivalent. 

 
(b) Auto Liability – Under ISO Form CA 20 48 or 

equivalent. 
 
(c) Excess Liability – Follow Form to underlying 

insurance. 
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(2) Consultant’s insurance shall be primary insurance as 
respects performance of the Agreement. 

 
(3) All policies, except for Professional Liability, including 

Workers’ Compensation, waive rights of recovery (subrogation) against City, its agents, 
representatives, officers, officials and employees for any claims arising out of work or 
services performed by Consultant under this Agreement. 

 
(4) A 30-day advance notice cancellation provision.  If 

ACORD certificate of insurance form is used, the phrases in the cancellation provision 
“endeavor to” and “but failure to mail such notice shall impose no obligation or liability 
of any kind upon the company, its agents or representatives” shall be deleted.  Certificate 
forms other than ACORD form shall have similar restrictive language deleted. 

 
11.2 Required Insurance Coverage. 

 
a. Commercial General Liability.  Consultant shall maintain 

“occurrence” form Commercial General Liability insurance with an unimpaired limit of not less 
than $1,000,000 for each occurrence, $2,000,000 Products and Completed Operations Annual 
Aggregate and a $2,000,000 General Aggregate Limit.  The policy shall cover liability arising 
from premises, operations, independent contractors, products-completed operations, personal 
injury and advertising injury.  Coverage under the policy will be at least as broad as ISO policy 
form CG 00 010 93 or equivalent thereof, including but not limited to, separation of insured’s 
clause.  To the fullest extent allowed by law, for claims arising out of the performance of this 
Agreement, the City, its agents, representatives, officers, officials and employees shall be cited 
as an Additional Insured under ISO, Commercial General Liability Additional Insured 
Endorsement form CG 20 10 03 97, or equivalent, which shall read  “Who is an Insured (Section 
II) is amended to include as an insured the person or organization shown in the Schedule, but 
only with respect to liability arising out of “your work” for that insured by or for you.”   If any 
Excess insurance is utilized to fulfill the requirements of this subsection, such Excess insurance 
shall be “follow form” equal or broader in coverage scope than underlying insurance. 

 
b. Vehicle Liability.  Consultant shall maintain Business Automobile 

Liability insurance with a limit of $1,000,000 each occurrence on Consultant’s owned, hired and 
non-owned vehicles assigned to or used in the performance of the Consultant’s work or services 
under this Agreement.  Coverage will be at least as broad as ISO coverage code “1” “any auto” 
policy form CA 00 01 12 93 or equivalent thereof.  To the fullest extent allowed by law, for 
claims arising out of the performance of this Agreement, the City, its agents, representatives, 
officers, directors, officials and employees shall be cited as an Additional Insured under ISO 
Business Auto policy Designated Insured Endorsement form CA 20 48 or equivalent.  If any 
Excess insurance is utilized to fulfill the requirements of this subsection, such Excess insurance 
shall be “follow form” equal or broader in coverage scope than underlying insurance. 

 
c. Professional Liability.  If this Agreement is the subject of any 

professional services or work, or if the Consultant engages in any professional services or work 
adjunct or residual to performing the work under this Agreement, the Consultant shall maintain 
Professional Liability insurance covering negligent errors and omissions arising out of the 
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Services performed by the Consultant, or anyone employed by the Consultant, or anyone for 
whose negligent acts, mistakes, errors and omissions the Consultant is legally liable, with an 
unimpaired liability insurance limit of $2,000,000 each claim and $2,000,000 annual aggregate.  
In the event the Professional Liability insurance policy is written on a “claims made” basis, 
coverage shall extend for two years past completion and acceptance of the Services, and the 
Consultant shall be required to submit certificates of insurance and a copy of the declaration 
page(s) of the insurance policies evidencing proper coverage is in effect as required above. 

 
d. Workers’ Compensation Insurance.  Consultant shall maintain 

Workers’ Compensation insurance to cover obligations imposed by federal and state statutes 
having jurisdiction over Consultant’s employees engaged in the performance of work or services 
under this Agreement and shall also maintain Employers Liability Insurance of not less than 
$500,000 for each accident, $500,000 disease for each employee and $1,000,000 disease policy 
limit. 

 
11.3 Cancellation and Expiration Notice.  Insurance required herein shall not 

expire, be canceled, or materially change without 30 days’ prior written notice to the City. 
 

12. Applicable Law; Venue.  In the performance of this Agreement, Consultant shall 
abide by and conform to any and all laws of the United States, State of Arizona and City of 
Avondale, including but not limited to, federal and state executive orders providing for equal 
employment and procurement opportunities, the Federal Occupational Safety and Health Act and 
any other federal or state laws applicable to this Agreement.  This Agreement shall be governed 
by the laws of the State of Arizona and suit pertaining to this Agreement may be brought only in 
courts in the State of Arizona. 

 
13. Termination; Cancellation. 
 

13.1 For City’s Convenience.  This Agreement is for the convenience of the 
City and, as such, may be terminated without cause after receipt by Consultant of written notice 
by the City.  Upon termination for convenience, Consultant shall be paid for all undisputed 
services performed to the termination date. 

 
13.2 For Cause.  This Agreement may be terminated by either party upon 30 

days’ written notice should the other party fail to substantially perform in accordance with this 
Agreement’s terms, through no fault of the party initiating the termination.  In the event of such 
termination for cause, payment shall be made by the City to the Consultant for the undisputed 
portion of its fee due as of the termination date. 

 
13.3 Due to Work Stoppage.  This Agreement may be terminated by the City 

upon 30 days’ written notice to Consultant in the event that the Services are permanently 
abandoned.  In the event of such termination due to work stoppage, payment shall be made by 
the City to the Consultant for the undisputed portion of its fee due as of the termination date. 

 
13.4 Conflict of Interest.  This Agreement is subject to the provisions of ARIZ. 

REV. STAT. § 38-511.  The City may cancel this Agreement without penalty or further 
obligations by the City or any of its departments or agencies if any person significantly involved 
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in initiating, negotiating, securing, drafting or creating this Agreement on behalf of the City or 
any of its departments or agencies is, at any time while the Agreement or any extension of the 
Agreement is in effect, an employee of any other party to the Agreement in any capacity or a 
consultant to any other party of the Agreement with respect to the subject matter of the 
Agreement. 

 
13.5 Gratuities.  The City may, by written notice to the Consultant, cancel this 

Agreement if it is found by the City that gratuities, in the form of economic opportunity, future 
employment, entertainment, gifts or otherwise, were offered or given by the Consultant or any 
agent or representative of the Consultant to any officer, agent or employee of the City for the 
purpose of securing this Agreement.  In the event this Agreement is cancelled by the City 
pursuant to this provision, the City shall be entitled, in addition to any other rights and remedies, 
to recover or withhold from the Consultant an amount equal to 150% of the gratuity. 

 
13.6 Agreement Subject to Appropriation.  The provisions of this Agreement 

for payment of funds by the City shall be effective when funds are appropriated for purposes of 
this Agreement and are actually available for payment.  The City shall be the sole judge and 
authority in determining the availability of funds under this Agreement and the City shall keep 
the Consultant fully informed as to the availability of funds for the Agreement.  The obligation 
of the City to make any payment pursuant to this Agreement is a current expense of the City, 
payable exclusively from such annual appropriations, and is not a general obligation or 
indebtedness of the City.  If the City Council fails to appropriate money sufficient to pay the 
amounts as set forth in this Agreement during any immediately succeeding fiscal year, this 
Agreement shall terminate at the end of then-current fiscal year and the City and the Consultant 
shall be relieved of any subsequent obligation under this Agreement. 

 
14. Miscellaneous. 
 

14.1 Independent Contractor.  The Consultant acknowledges and agrees that the 
Services provided under this Agreement are being provided as an independent contractor, not as 
an employee or agent of the City.  Consultant, its employees and subcontractors are not entitled 
to workers’ compensation benefits from the City.  The City does not have the authority to 
supervise or control the actual work of Consultant, its employees or subcontractors.  The 
Consultant, and not the City, shall determine the time of its performance of the services provided 
under this Agreement so long as Consultant meets the requirements of its agreed scope of work 
as set forth in Section 2 above.  Consultant is neither prohibited from entering into other 
contracts nor prohibited from practicing its profession elsewhere.  City and Consultant do not 
intend to nor will they combine business operations under this Agreement. 

 
14.2 Laws and Regulations.  The Consultant shall keep fully informed and shall 

at all times during the performance of its duties under this Agreement ensure that it and any 
person for whom the Consultant is responsible remains in compliance with all rules, regulations, 
ordinances, statutes or laws affecting the Services, including the following: (a) existing and 
future City and County ordinances and regulations, (b) existing and future state and federal laws 
and (c) existing and future Occupational Safety and Health Administration (“OSHA”) standards. 
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14.3 Amendments.  This Agreement may be modified only by a written 
amendment signed by persons duly authorized to enter into contracts on behalf of the City and 
the Consultant. 

 

14.4 Provisions Required by Law.  Each and every provision of law and any 
clause required by law to be in the Agreement will be read and enforced as though it were 
included herein and, if through mistake or otherwise any such provision is not inserted, or is not 
correctly inserted, then upon the application of either party, the Agreement will promptly be 
physically amended to make such insertion or correction. 

 

14.5 Severability.  The provisions of this Agreement are severable to the extent 
that any provision or application held to be invalid by a Court of competent jurisdiction shall not 
affect any other provision or application of the Agreement which may remain in effect without 
the invalid provision or application. 

 

14.6 Relationship of the Parties.  It is clearly understood that each party will act 
in its individual capacity and not as an agent, employee, partner, joint venturer, or associate of 
the other.  An employee or agent of one party shall not be deemed or construed to be the 
employee or agent of the other for any purpose whatsoever.  The Consultant is advised that taxes 
or Social Security payments will not be withheld from any City payments issued hereunder and 
Consultant agrees to be fully and solely responsible for the payment of such taxes or any other 
tax applicable to this Agreement. 

 
14.7 Entire Agreement; Interpretation; Parol Evidence.  This Agreement 

represents the entire agreement of the parties with respect to its subject matter, and all previous 
agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 
superseded by this Agreement.  No representations, warranties, inducements or oral agreements 
have been made by any of the parties except as expressly set forth herein, or in any other 
contemporaneous written agreement executed for the purposes of carrying out the provisions of 
this Agreement.  This Agreement shall be construed and interpreted according to its plain 
meaning, and no presumption shall be deemed to apply in favor of, or against the party drafting 
the Agreement.  The parties acknowledge and agree that each has had the opportunity to seek 
and utilize legal counsel in the drafting of, review of, and entry into this Agreement. 

 

14.8 Assignment.  No right or interest in this Agreement shall be assigned by 
Consultant without prior, written permission of the City signed by the City Manager and no 
delegation of any duty of Consultant shall be made without prior, written permission of the City 
signed by the City Manager.  Any attempted assignment or delegation by Consultant in violation 
of this provision shall be a breach of this Agreement by Consultant. 

 

14.9 Subcontracts.  No subcontract shall be entered into by the Consultant with 
any other party to furnish any of the material or services specified herein without the prior 
written approval of the City.  The Consultant is responsible for performance under this 
Agreement whether or not subcontractors are used. 

 

14.10 Rights and Remedies.  No provision in this Agreement shall be construed, 
expressly or by implication, as waiver by the City of any existing or future right and/or remedy 
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available by law in the event of any claim of default or breach of this Agreement.  The failure of 
the City to insist upon the strict performance of any term or condition of this Agreement or to 
exercise or delay the exercise of any right or remedy provided in this Agreement, or by law, or 
the City’s acceptance of and payment for services, shall not release the Consultant from any 
responsibilities or obligations imposed by this Agreement or by law, and shall not be deemed a 
waiver of any right of the City to insist upon the strict performance of this Agreement. 

 

14.11 Attorneys’ Fees.  In the event either party brings any action for any relief, 
declaratory or otherwise, arising out of this Agreement or on account of any breach or default 
hereof, the prevailing party shall be entitled to receive from the other party reasonable attorneys’ 
fees and reasonable costs and expenses, determined by the court sitting without a jury, which 
shall be deemed to have accrued on the commencement of such action and shall be enforced 
whether or not such action is prosecuted through judgment. 

 
14.12 Liens.  All materials or services shall be free of all liens and, if the City 

requests, a formal release of all liens shall be delivered to the City. 
 

14.13 Offset. 
 

a. Offset for Damages.  In addition to all other remedies at law or 
equity, the City may offset from any money due to the Consultant any amounts Consultant owes 
to the City for damages resulting from breach or deficiencies in performance or breach of any 
obligation under this Agreement. 

 
b. Offset for Delinquent Fees or Taxes.  The City may offset from 

any money due to the Consultant any amounts Consultant owes to the City for delinquent fees, 
transaction privilege taxes and property taxes, including any interest or penalties. 

 
14.14 Notices and Requests.  Any notice or other communication required or 

permitted to be given under this Agreement shall be in writing and shall be deemed to have been 
duly given if (a) delivered to the party at the address set forth below, (b) deposited in the U.S. 
Mail, registered or certified, return receipt requested, to the address set forth below, (c) given to a 
recognized and reputable overnight delivery service, to the address set forth below or (d) 
delivered by facsimile transmission to the number set forth below: 

 
If to the City:  City of Avondale 

11465 West Civic Center Drive 
Avondale, Arizona  85323 
Facsimile:  (623) 333-0100 
Attn:  Charles P. McClendon, City Manager 

 
With copy to:   GUST ROSENFELD, P.L.C. 

One East Washington Street, Suite 1600 
Phoenix, Arizona  85004-2553 
Facsimile:  (602) 254-4878 
Attn:  Andrew J. McGuire, Esq. 
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If to Consultant: Brown & Caldwell, Inc. 
201 East Washington Street, Suite 500 
Phoenix, Arizona 85004 
Facsimile: (602) 567-4001 
Attn: Bernard Pettiford 

 
or at such other address, and to the attention of such other person or officer, as any party may 
designate in writing by notice duly given pursuant to this subsection.  Notices shall be deemed 
received (a) when delivered to the party, (b) three business days after being placed in the U.S. 
Mail, properly addressed, with sufficient postage, (c) the following business day after being 
given to a recognized overnight delivery service, with the person giving the notice paying all 
required charges and instructing the delivery service to deliver on the following business day, or 
(d) when received by facsimile transmission during the normal business hours of the recipient.  If 
a copy of a notice is also given to a party’s counsel or other recipient, the provisions above 
governing the date on which a notice is deemed to have been received by a party shall mean and 
refer to the date on which the party, and not its counsel or other recipient to which a copy of the 
notice may be sent, is deemed to have received the notice. 

 
14.15 Confidentiality of Records.  The Consultant shall establish and maintain 

procedures and controls that are acceptable to the City for the purpose of ensuring that 
information contained in its records or obtained from the City or from others in carrying out its 
obligations under this Agreement shall not be used or disclosed by it, its agents, officers, or 
employees, except as required to perform Consultant’s duties under this Agreement.  Persons 
requesting such information should be referred to the City.  Consultant also agrees that any 
information pertaining to individual persons shall not be divulged other than to employees or 
officers of Consultant as needed for the performance of duties under this Agreement. 

 
14.16 Records and Audit Rights.  Consultant’s and its subcontractor’s books, 

records, correspondence, accounting procedures and practices, and any other supporting 
evidence relating to this Agreement, including the papers of any Consultant and its 
subcontractors’ employees who perform any work or Services pursuant to this Agreement to 
ensure that the Consultant and its subcontractors are complying with the warranty under 
subsection 14.17 below (all the foregoing hereinafter referred to as “Records”), shall be open to 
inspection and subject to audit and/or reproduction during normal working hours by the City, to 
the extent necessary to adequately permit (a) evaluation and verification of any invoices, 
payments or claims based on Consultant’s and its subcontractors’ actual costs (including direct 
and indirect costs and overhead allocations) incurred, or units expended directly in the 
performance of work under this Agreement and (b) evaluation of the Consultant’s and its 
subcontractors’ compliance with the Arizona employer sanctions laws referenced in subsection 
14.17 below.  To the extent necessary for the City to audit Records as set forth in this subsection, 
Consultant and its subcontractors hereby waive any rights to keep such Records confidential.  
For the purpose of evaluating or verifying such actual or claimed costs or units expended, the 
City shall have access to said Records, even if located at its subcontractors’ facilities, from the 
effective date of this Agreement for the duration of the work and until three years after the date 
of final payment by the City to Consultant pursuant to this Agreement.  Consultant and its 
subcontractors shall provide the City with adequate and appropriate workspace so that the City 
can conduct audits in compliance with the provisions of this subsection.  The City shall give 
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Consultant or its subcontractors reasonable advance notice of intended audits.  Consultant shall 
require its subcontractors to comply with the provisions of this subsection by insertion of the 
requirements hereof in any subcontract pursuant to this Agreement. 

 
14.17 E-verify Requirements.  To the extent applicable under ARIZ. REV. STAT. 

§ 41-4401, the Consultant and its subcontractors warrant compliance with all federal 
immigration laws and regulations that relate to their employees and compliance with the E-verify 
requirements under ARIZ. REV. STAT. § 23-214(A).  Consultant’s or its subcontractor’s failure to 
comply with such warranty shall be deemed a material breach of this Agreement and may result 
in the termination of this Agreement by the City. 

 
14.18 Scrutinized Business Operations.  Pursuant to ARIZ. REV. STAT. §§ 35-

391.06 and 35-393.06, the Consultant certifies that it does not have scrutinized business 
operations in Sudan or Iran.  For the purpose of this subsection the term “scrutinized business 
operations” shall have the meanings set forth in ARIZ. REV. STAT. § 35-391 or 35-393, as 
applicable.  If the City determines that the Consultant submitted a false certification, the City 
may impose remedies as provided by law including terminating this Agreement pursuant to 
subsection 13.2 above. 

 
14.19 Conflicting Terms.  In the event of any inconsistency, conflict or 

ambiguity among the Agreement, the Scope of Work, the Fee Proposal, the RFQ and the 
Consultant’s SOQ, the documents shall govern in the order listed herein. 
 

14.20 Non-Exclusive Contract.  This Agreement is entered into with the 
understanding and agreement that it is for the sole convenience of the City.  The City reserves 
the right to obtain like goods and services from another source when necessary. 

 
14.21 Cooperative Purchasing.  This Agreement shall be for the use of the City.  

In addition, specific eligible political subdivisions and nonprofit educational or public health 
institutions may also participate, at their discretion and with the agreement of the awarded 
Consultant.  In order to participate in this Agreement, a political subdivision or nonprofit 
educational or public health institution must agree to the terms and conditions in the solicitation 
and the Consultant must be in agreement with the cooperative transaction.  Any orders placed to 
the successful Consultant will be placed by the specific agencies participating in this purchase.  
Payment for purchases made under this Agreement will be the sole responsibility of each 
participating agency.  The City shall not be responsible for any disputes arising out of 
transactions made by others. 
 

[Signatures on following page.] 
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IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the date 
and year first set forth above. 
 
“City”       “Consultant” 
 
CITY OF AVONDALE, an Arizona   BROWN & CALDWELL, INC., a  
municipal corporation     California corporation 
 
 
       By:       
Charles P. McClendon, City Manager 
 
ATTEST:      Name:       
 
 
       Title:       
Carmen Martinez, City Clerk 
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(ACKNOWLEDGEMENTS) 
 
 
STATE OF ARIZONA ) 
    ) ss. 
COUNTY OF MARICOPA ) 
 

This instrument was acknowledged before me on      , 2011, 
by Charles P. McClendon, the City Manager of the CITY OF AVONDALE, an Arizona 
municipal corporation, on behalf of the City of Avondale. 
 
 

       
Notary Public in and for the State of Arizona 

 
My Commission Expires: 
 
 
 
     
 
 
STATE OF    ) 
    ) ss. 
COUNTY OF    ) 
 

This instrument was acknowledged before me on      , 2011, 
by      as       of BROWN & 
CALDWELL, INC., a California corporation, on behalf of the corporation. 
 
 

       
Notary Public in and for the State of    

 
My Commission Expires: 
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CITY OF AVONDALE 

ENGINEERING DEPARTMENT 

 

REQUEST FOR 

STATEMENTS OF QUALIFICATIONS 

FOR 

FY 2010/2011 PROFESSIONAL CONSULTANTS SELECTION LIST 

City of Avondale 
11465 West Civic Center Drive 

Avondale, Arizona  85323 

SOLICITATION INFORMATION AND SELECTION SCHEDULE 

Solicitation Number: EN 10-057 

Solicitation Title: FY 2010/2011 Professional Consultants 

Selection List 

Release Date: March 25, 2010 

Final Date for Inquires and 
Place to Send Inquiries 

April 5, 2010 

Sue McDermott, P.E., City Engineer 
City of Avondale Engineering Dept. 
11465 West Civic Center Drive, Suite 120 
Avondale, Arizona  85323 
smcdermott@avondale.org 

SOQs Due Date, Time and  
Location: 
 

April 15, 2010 

3:00 p.m. (local time, Phoenix, Arizona) 

City of Avondale 
11465 West Civic Center Drive, Suite 200 
Avondale, Arizona  85323-6804 

Letters to Final Listed Firms: June 28, 2010 

City Representatives: Sue McDermott 

 smcdermott@avondale.org 

623-333-4200 

Loretta Browning 

 lbrowning@avondale.org 

623-333-2200 
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I. INTRODUCTION 
 

1. Purpose.  The City of Avondale (the “City”) is seeking Statements of 
Qualification (“SOQ”) from professional consulting engineering firms (“Vendors”) to be 
considered for a Professional Consultants Selection List aimed at capital improvement projects 
during the 2010/2011 and 2011/2012 Fiscal Years.  Only Vendors capable of providing the 
requested discipline category of professional services will receive consideration. Qualified 
Vendors are invited to submit SOQs. 

 
2. Discipline Categories of Projects.  During Fiscal Years 2010/2011 and 2011/2012, 

the City plans to contract approximately twenty (20) projects per Fiscal Year for professional 
services for specific projects that fall within 16 (sixteen) different discipline categories listed 
below.  The scope of work for these specific projects may include studies, site investigations, 
planning, preliminary design concepts, and contract document development (preparing detailed 
plans, schedules, designs, assembly of specifications and reports).  Project duties may also 
involve budget estimating, engineering designs, phasing, recommendations for future 
infrastructure needs (master plans), improvement district administration and presentations at 
public meetings.  Please note, all projects involving the preparation of design plans and 
specifications require the design plans and specifications to be sealed by a Professional 
registered in the State of Arizona. 
 

The Professional Consultants Selection List discipline categories are: 
 

• Water Distribution System – Feasibility studies, wells, distribution systems, pump 

stations, storage facilities and treatment plants. 

 

• Wastewater Systems – Studies, collection and disposal system designs, treatment 

plants and lift stations. 

 

• Transportation Engineering – Roadway improvement projects, master plans, 

transportation planning, traffic calming projects, sidewalks and intersection designs, including 

roundabouts. 
 

• Traffic Engineering – Speed, volume and classification studies, traffic signal 

warrant studies, other traffic engineering and traffic control studies (such as All-way STOP 
warrant studies), pedestrian & bicycle studies, Safe Routes to School plans and studies, school 
crosswalk studies, traffic signal design, traffic control design such as signing and pavement 

marking, traffic crash analysis, design of safety improvement projects, including roundabout 
study, design and analysis, design of bike lane/transit/crosswalk facilities, street lights, and 
Intelligent Transportation Systems (ITS such as Traffic Operations Center design, variable 

message signs, fiber optic and conduit design, and Wireless Advanced Traffic Management 
Systems). 

 

• Surveying - Including topographic surveys, boundary surveys, construction 

staking, as-built surveys, right-of-way and easement investigation, ALTA and preparation of 
legal descriptions. 
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• Hydrology/Hydraulic Projects – Master plans, hydrology studies and designing 

storm water drainage facilities. 

 
• Plan Review Services - Includes plan review of subdivision plats, residential and 

commercial developments, construction plans for water, sewer, paving, drainage, street/traffic 

lights and grading.  
 
• Landscape Architect - Master plans, conceptual planning, site designs, parks and 

public open spaces, streetscapes, bicycle and pedestrian pathway design, scenery planting and 
irrigation. 

 

• Hydrogeological Engineering - Provide aquifer impact and well feasibility 
studies. Ability to provide well abandonment services.  Design of wells; provide construction 

inspection/observation services during the drilling of new or replacement wells. 

 

• GIS Programs - Services to support Geographic Information Systems Programs 

including: data collection and development, map compilation, transformation and systems 

integration. 

 

• Geotechnical and Environmental - Geotechnical engineering, pavement design, 

materials sampling and testing, pavement evaluation, design recommendations and 

specifications. Environmental site assessments, compliance audits, risk evaluations and 

recommendations. 

 

• Foundation and Structural Design - To include load calculations and 

recommendations for construction of retaining walls, steel reinforced concrete structures, small 

buildings, and vehicular and pedestrian bridges. 

 

• Electrical Design and Supervisory Control and Data Acquisition (SCADA) 

Programming - Provide design and inspection services for electric power supply, control systems 

and equipment specifications. Design and programming of local SCADA systems, PLC 
programming, and telemetry. 

 

• Construction Management - Provide Construction Management at Risk (CMAR) 
and Design Build process management or construction administration and inspection services, 

such as estimation, bid document preparation, QA/QC services, shop drawing review, and post 
design services.   

 

• Architect - Planning and new building development, renovation, interior and 
exterior design and construction management of public building projects. 
 

• Subsurface Utility Investigation - To include various types of investigation 
methods to verify the horizontal and vertical location of underground utilities using surface 
geophysical techniques such as Ground Penetrating Radar (“GPR”), electromagnetic, magnetic 
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or other energy fields, probing and vacuum exploration.  Electromagnetic methods include the 
following: pipe and cable locators, inductive, conductive, active and passive modes), terrain 
conductivity, ground resistivity techniques, optical methods, and computer-driven algorithms 

coupled with data collection techniques. 
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II. STATEMENT OF QUALIFICATIONS REQUIREMENTS 
 
1. Preparation/Submission of SOQ.  Vendors are invited to participate in the 

competitive selection process for the Professional Consultants Selection Lists for Fiscal Year 
2010/2011 and 2011/2012 outlined in this RFQ.  Responding parties shall review their SOQ 
submissions to ensure the following requirements are met. 

 
a. Interested parties must submit one (1) original and eight (8) copies (nine 

(9) total hardcopy submittals) and one (1) electronic copy of the SOQ. 
 
b. The SOQ shall be submitted with a cover letter with an original ink 

signature by a person authorized to bind the Vendor.  Any erasures, interlineations, or other 
modifications in the SOQ shall be initialed in original ink by the authorized person signing the 
SOQ. 

 
c. The SOQ shall be a maximum of 15 pages to address the SOQ criteria 

(excluding the cover letter, résumés and the Vendor Information Form, but including the 
materials necessary to address project understanding, general information, organizational chart, 
photos, tables, graphs, and diagrams).  Each page side (maximum 8 1/2” x 11”) with criteria 
information shall be counted.  However, one page may be substituted with an 11” x 17” sheet of 
paper, folded to 8 1/2” x 11”, showing a proposed project schedule, a discipline category/staffing 
matrix, or organizational chart and only having criteria information on one side.  The cover 
letter, cover, back, table of contents and tabs may be used and shall not be included in the page 
count, unless they include additional project-specific information or SOQ criteria responses.  The 
minimum allowable font for the SOQ is 11 pt. 

 
d. All Vendors shall  (i) examine the entire RFQ, (ii) seek clarification of any 

item or requirement that may not be clear, (iii) check all responses for accuracy before 
submitting a SOQ and (iv) submit the entire SOQ by the official Due Date and Time.  
Negligence in preparing a SOQ confers no right of withdrawal after the SOQ Due Date and 
Time. 

 
e. All SOQs shall be sealed and clearly marked with the SOQ title and 

number, FY 2010/2011 Professional Consultants Selection List (EN 10-057), on the lower left 
hand corner of the sealed mailing envelope.  A return address must also appear on the outside of 
the sealed SOQ.  The City is not responsible fore the pre-opening of, post-opening of, or the 
failure to open, any SOQs not properly addressed or identified. 

 
f. All SOQs shall be directed to the following address:  City Clerk, 11465 

West Civic Center Drive, Suite 200, Avondale, Arizona 85323, or hand-delivered to the City 
Clerk’s office by the time and date indicated on the cover page of this RFQ. 

 
g. Telegraphic (facsimile), electronic (email) or mailgram SOQs will not be 

considered. 
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2. Irregular or Non-responsive SOQ.  The City will consider as “irregular” or “non-
responsive” and reject any SOQ not prepared and submitted in accordance with this RFQ, or any 
SOQ lacking sufficient information to enable the City to make a reasonable determination of 
compliance to the minimum qualifications.  Unauthorized conditions, limitations, or provisions 
shall be cause for rejection. 

 
3. Inquiries.  Any question related to the RFQ shall be directed to the City 

Representative whose name appears on the cover page of this RFQ.  Questions shall be 
submitted in writing by the date indicated on the cover page of this RFQ.  Any correspondence 
related to the RFQ shall refer to the title and number, page and paragraph.  However, the Vendor 
shall not place the RFQ number and title on the outside of any envelope containing questions, 
because such an envelope may be identified as a sealed SOQ and may not be opened until after 
the Due Date and Time. 

 
4. Late SOQs.  Late SOQs will not be considered, except as provided by the City 

Procurement Code.  A Vendor submitting a late SOQ shall be so notified. 
 
5. Withdrawal of SOQ.  At any time prior to the specified Due Date and Time, a 

Vendor (or designated representative) may withdraw its SOQ.  Facsimile, electronic (email) or 
mailgram SOQ withdrawals will not be considered. 

 
6. Amendment of SOQ.  At any time prior to the specified Due Date and Time, a 

Vendor (or designated representative) may amend its SOQ.  Facsimile, electronic (email) or 
mailgram SOQ amendments will not be considered. 

 
7. Cost of SOQ Preparation.  The City does not reimburse the cost of developing, 

presenting or providing any response to this solicitation.  SOQs submitted for consideration 
should be prepared simply and economically, providing adequate information in a 
straightforward and concise manner.  The Vendor is responsible for all costs incurred in 
responding to this RFQ.  All materials and documents submitted in response to this RFQ become 
the property of the City and will not be returned. 

 
8. Offer.  An SOQ submittal is an offer to contract with the City based upon the 

terms, conditions and specifications contained in this RFQ and the Vendor’s responsive SOQ, 
unless any of the terms, conditions, or specifications is modified by a written addendum or 
agreement amendment.  Provided, however, that no contractual relationship shall be established 
until the Vendor has signed, and the City has approved, a professional services agreement 
between the City and the Vendor in the form included herein. 

 
9. Public Record.  All SOQs shall become the property of the City and shall become 

a matter of public record available for review, subsequent to the award notification, in 
accordance with the City’s Procurement Code. 
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10. Confidential Information. 
 

a. If a Vendor believes that a SOQ or protest contains information that 
should be withheld from the public record, a statement advising the City Representative of this 
fact shall accompany the submission and the information shall be identified. 

 
b. The information identified by the Vendor as confidential shall not be 

disclosed until the City Representative makes a written determination. 
 
c. The City Representative shall review the statement and information and 

shall determine in writing whether the information shall be withheld. 
 
d. If the City Representative determines to disclose the information, the City 

Representative shall inform the Vendor in writing of such determination. 
 
11. Vendor Licensing and Registration.  Prior to the award of the Agreement, the 

successful Vendor shall (a) be licensed with the Arizona Corporation Commission to do business 
in Arizona and (b) have a completed Request for Vendor Number on file with the City Financial 
Services Department.  The Vendor shall provide licensure information with the SOQ. 

 
12. Certification.  By submitting a SOQ, the Vendor certifies: 
 

a. The submission of the SOQ did not involve collusion or other anti-
competitive practices. 

 
b. It shall not discriminate against any employee or applicant for 

employment in violation of Federal Executive Order 11456. 
 
c. It has not given, offered to give, nor intends to give at any time hereafter, 

any economic opportunity, future employment, gift, loan, gratuity, special discount, trip favor or 
service to a City employee, officer or agent in connection with the submitted SOQ.  Failure to 
sign the SOQ, or signing it with a false statement, shall void the submitted SOQ and any 
resulting Agreement. 

 
d. It (including the firm’s employees, representatives, agents, lobbyists, 

attorneys, and subcontractors) will refrain, under penalty of disqualification, from direct or 
indirect contact for the purpose of influencing the selection or creating bias in the selection 
process with any person who may play a part in the selection process, including the Selection 
Committee, elected officials, the City Manager, Assistant City Managers, Department Heads, 
and other staff.  All contact must be addressed to the City’s Procurement Agent, except for 
questions submitted as set forth in Section 3, Inquiries, above. 

 
e. In addition to reviewing and understanding the submittal requirements, it 

has reviewed the attached Professional Service Agreement including the Exhibits. 
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13. Protests.  Any Bidder may protest this RFQ issued by the City, the proposed 
award of an Agreement, or the actual award of an Agreement.  All protests will be considered in 
accordance with the City Procurement Code. 
 

III. STATEMENT OF QUALIFICATIONS FORMAT; SCORING 
 
A Selection Committee composed of representatives from the City will conduct the selection 
process according to the schedule on the cover page of this RFQ.  Upon receipt of an SOQ, each 
submittal will be reviewed for compliance with the submittal requirements by the Selection 
Committee.  SOQs shall be organized and submitted in the format as outlined below.  Failure to 
conform to the designated format, standards and minimum requirements may result in a 
determination that the SOQ is non-responsive.  Additionally, the Selection Committee will 
evaluate and award points to each SOQ based upon the evaluation criteria as outlined in this 
document.  Points listed below are the maximum number of points possible for each criteria and 
not the minimum number that the Selection Committee may award.  Up to ten (10) of the highest 
rated professional consultants from each discipline category will be selected for inclusion on the 
Professional Consultants Selection shortlist.   
 
These Professional Consultant Selection shortlists will be used to invite Vendors to submit 
proposals to provide professional services on specific project assignments.  The City reserves the 
right to conduct formal interviews with selected Vendors depending upon the size and 
complexity of the specific project.  The final Professional Consultant Selection List will be used 
by the City for at least one year and at the discretion of the City Manager for a second 
consecutive year. 
 
For large or complex projects or for very specialized work, the City may use a separate Request 
for Proposals or Request for Qualifications process. 
 
All processes will be conducted in accordance with ARIZ. REV. STAT. Title 34. 
 
Section 1: General Factors and Compliance      10 pts 
 

a. One page cover letter as described in Section II, 1(b) addressed to Sue 
McDermott, City Engineer. 

 
b. Completed Discipline Specialty Check List – Please ONLY check the discipline 

category(ies) for which you are particularly qualified, fully addressed and desire to be 
considered. 
 

c. Title sheet with the following information: 
1. Title:  Statement of Interest to provide Professional Services for Capital 

Improvement Projects for the 2010/2011 and 2011/2012 Fiscal Years. 
2. Submitted to:  City of Avondale City Clerk 
3. Submittal date:  April 15, 2010 (local time, Phoenix, Arizona) 
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4. Submitted by: Engineering firm or Individual (submitting) include 
address, contract person and telephone number. 

 
d. Provide a statement regarding the following: 

 
1. Your firm’s familiarity and capability of compliance with City’s standard 

insurance requirements and contract documents.  A sample copy of the City’s Professional 
Services Agreement is attached hereto.  A copy of the City’s “Notice of Request for Proposal” 
which includes standard contract provisions, terms and conditions is available upon request.  

 
2. Your firm’s design philosophy and approach to developing sound 

engineering recommendations and your approach to problem resolution. 
 
 e. Vendor Information Form shall be attached as separate appendix and excluded 
from the page count limitation pursuant to Section II(1)(c). 
 
Section 2: Vendor’s relevant experience, availability and capability  50 pts 

 
a. Provide a brief description of the firm including the number and types of 

personnel who would serve on projects.    
 
b. Provide a list of relevant projects in which the firm had a significant contribution 

with an emphasis on local experience.  Include references and telephone numbers of clients 
familiar with the projects. 

 
c. Provide a general description of the company that is proposing to provide the 

required services.  Explain the legal organization of the company. 
 
d. Provide identification information of your firm.  Include the legal name, address 

and legal form of the firm (e.g., partnership, corporation, joint venture, sole proprietorship).  If a 
join venture, identify the members of the joint venture and provide all of the information 
required under this section for each member.  If the firm is a wholly owned subsidiary of another 
company, identify the parent company.  Provide the name, address and telephone number of the 
person to contact concerning the SOQ. 

 
e. Identify the location of the firm’s principal office and the local work office, if 

different. 
 

Section 3: Personnel qualification and pertinent experience    40 pts 

 
a. Provide the firm’s general or specific experience pertaining to the Professional 

Consultant Selection List discipline category(ies) the firm desires to be considered for. 
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b. Provide a matrix listing all categories within the discipline for which the firm is 
qualified to provide services and identify the participating staff/key personnel.  Include a matrix 
listing for all subcontractors. 

 
c. Provide certifications, licenses and memberships in professional associations, 

societies or boards.    
 

d. Provide a résumé for the personnel who will serve in key positions for projects, 
including specific experience for each person on relevant projects, the number of years the 
personnel has been with the present firm and the total years of experience. Résumés shall be 
limited to one (1) page, double-sided per résumé.  Résumés shall be attached as an appendix and 
excluded from the page count limitation pursuant to Section II(1)(c). 

 
Total Possible Points for SOQ Submittal:       100 

 
IV. AWARD OF AGREEMENT 

 
1. Award of Agreement.  The selected Vendor from the Professional Consultants 

Selection List for each specific project will be required to execute the City’s standard 
Professional Services Agreement in a form acceptable to the City Attorney.  A sample of the 
standard agreement is included with this RFQ.  If the City is unsuccessful in negotiating an 
Agreement with the highest-scoring firm, the City may then negotiate with the second, then 
third, highest-scoring firm until an Agreement is executed.  City Council approval may be 
required.  The City reserves the right to terminate the selection process at any time. 

 
2. Waiver; Rejection; Reissuance.  Notwithstanding any other provision of this RFQ, 

the City expressly reserves the right to:  (i) waive any immaterial defect or informality, (ii) reject 
any or all SOQs or portions thereof and (iii) reissue an RFQ. 
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V. DISCIPLINE SPECIALTY CHECK LIST  
FY 2010/2011 PROFESSIONAL CONSULTANTS SELECTION LIST 

 
Name of Firm             
 
Address             
 
City       State      Zip     
 
Contact Name:            
 
Title:              
 
Telephone        Fax       
 
 
Please check only those discipline categories for which you are particularly qualified, fully 
addresses, and desired to be considered. 
 

  Water Distribution System 
 
  Wastewater Systems  
 
  Transportation Engineering 
 
  Traffic Engineering 
 
  Surveying 
 
  Hydrology/Hydraulic Projects 
 
  Plan Review Services 
 
  Landscape Architects 
 
  Hydrogeological Engineering 
 
  GIS Programs 
 
  Geotechnical and Environmental Engineering 
 
  Foundations & Structural Design 
 
  Electrical & SCADA Programming 
 
  Construction Management 
 
  Architects 
 
  Subsurface Utility Investigation  
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VI. VENDOR INFORMATION FORM 

 

By sending a Statement of Qualifications, the submitting firm certifies that it has reviewed the 
administrative information and draft of the Professional Services Agreement’s terms and 
conditions and, if awarded the Agreement, agrees to be bound thereto. 

 
              
FIRM SUBMITTING SOQ    FEDERAL TAX ID NUMBER 
 
 
              
PRINTED NAME AND TITLE   AUTHORIZED SIGNATURE 
 
 
              
ADDRESS      TELEPHONE   FAX # 
 
 
              
CITY  STATE ZIP   DATE 
 
WEB SITE:       EMAIL ADDRESS:      
 
  

 
MINORITY/WOMEN-OWNED SMALL BUSINESSES (check appropriate item): 
 
  Disadvantaged Business Enterprise (DBE) 
  Women-Owned Business Enterprise (WBE) 
  Minority Business Enterprise (MBE) 
  Small Business Enterprise (SBE) 

 
Has your firm been certified by any jurisdiction in Arizona as a minority or woman owned 
business enterprise? 
 
If yes, please provide details and documentation of the certification. 
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CITY OF AVONDALE 

ENGINEERING DEPARTMENT 
 

 

 

 

REQUEST FOR STATEMENTS OF QUALIFICATIONS 
FOR 

FY 2010/2011 PROFESSIONAL CONSULTANTS SELECTION LIST 
 

EN-10-057 
 

Addendum No. 1 

 
 
Date:   April 6, 2010 
 
From:   Sue McDermott 
 
Subject:  Addendum No. 1 to Solicitation No. EN 10-057 
 
Bid Deadline:  April 15, 2010, 3:00 p.m. local time, Phoenix, Arizona 
 
SCOPE 

 
This Addendum forms a part of the Contract and clarifies, corrects, or modifies the original 
Request for Qualifications documents prepared by the City of Avondale.  Acknowledge receipt 
of this addendum in the space provided on the attached form.  This acknowledgement and 
addendum must accompany the submitted Statement of Qualifications.  Failure to do so may 
subject the Vendor to disqualification. 
 
This Addendum No. 1 consists of the modification of the RFQ, Section I, Introduction, 
Paragraph 2, Discipline Categories of Projects and Section II, Statement of Qualifications 
Requirements, Paragraph (1)(a), Preparation/ Submission of SOQ. 
 
ADDENDUM 

 
1. Page A-1, Section I, Introduction, Paragraph 2, is hereby amended as follows: 
 

2. Discipline Categories of Projects.  During Fiscal Years 2010/2011 and 2011/2012, 
the City plans to contract approximately twenty (20) projects per Fiscal Year for 
professional services for specific projects that fall within 16 (sixteen) different discipline 
categories listed below.  The scope of work for these specific projects may include 
studies, site investigations, planning, preliminary design concepts, and contract document 
development (preparing detailed plans, schedules, designs, assembly of specifications and 
reports). Project duties may also involve budget estimating, engineering designs, AND 
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phasing, recommendations for future infrastructure needs (master plans). improvement 
district administration and presentations at public meetings. Please note, all projects 
involving the preparation of design plans and specifications require the design plans and 
specifications to be sealed by a Professional registered in the State of Arizona. 
 
The Professional Consultants Selection List discipline categories are: 
 

• Water Distribution System – Feasibility studies, wells, distribution systems, pump 
stations, storage facilities and treatment plants. 
 

• Wastewater Systems – Studies, collection and disposal system designs, treatment 
plants and lift stations. 
 

• Transportation Engineering – Roadway improvement projects, master plans, 
transportation planning, traffic calming projects, sidewalks and intersection designs, 

including roundabouts. 

 

• Traffic Engineering – Speed, volume and classification studies, traffic signal 

warrant studies, other traffic engineering and traffic control studies (such as All-way 

STOP warrant studies), pedestrian & bicycle studies, Safe Routes to School plans and 

studies, school crosswalk studies, traffic signal design, traffic control design such as 

signing and pavement marking, traffic crash analysis, design of safety improvement 

projects, including roundabout study, design and analysis, design of bike 

lane/transit/crosswalk facilities, street lights, and Intelligent Transportation Systems (ITS 

such as Traffic Operations Center design, variable message signs, fiber optic and conduit 

design, and Wireless Advanced Traffic Management Systems). 

 

• Surveying - Including topographic surveys, boundary surveys, construction 

staking, as-built surveys, right-of-way and easement investigation, ALTA and preparation 

of legal descriptions. 

 

• Hydrology/Hydraulic Projects – Master plans, hydrology studies and designing 

storm water drainage facilities. 
 

• Plan Review Services - Includes plan review of subdivision plats, residential and 

commercial developments, construction plans for water, sewer, paving, drainage, 
street/traffic lights and grading.  

 
• Landscape Architect - Master plans, conceptual planning, site designs, parks and 

public open spaces, streetscapes, bicycle and pedestrian pathway design, scenery planting 

and irrigation. 
 

• Hydrogeological Engineering - Provide aquifer impact and well feasibility 

studies. Ability to provide well abandonment services.  Design of wells; provide 
construction inspection/observation services during the drilling of new or replacement 
wells. 
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• GIS Programs - Services to support Geographic Information Systems Programs 

including: data collection and development, map compilation, transformation and 
systems integration. 
 

• Geotechnical and Environmental - Geotechnical engineering, pavement design, 
materials sampling and testing, pavement evaluation, design recommendations and 
specifications. Environmental site assessments, compliance audits, risk evaluations and 

recommendations. 
 
• Foundation and Structural Design - To include load calculations and 

recommendations for construction of retaining walls, steel reinforced concrete structures, 
small buildings, and vehicular and pedestrian bridges. 
 

• Electrical Design and Supervisory Control and Data Acquisition (SCADA) 

Programming - Provide design and inspection services for electric power supply, control 

systems and equipment specifications. Design and programming of local SCADA 

systems, PLC programming, and telemetry. 

 

• Construction Management - Provide Construction Management at Risk (CMAR) 

and Design Build process management or construction administration and inspection 

services, such as estimation, bid document preparation, QA/QC services, shop drawing 

review, and post design services.   

 

• Architect - Planning and new building development, renovation, interior and 

exterior design and construction management of public building projects. 

 

• Subsurface Utility Investigation - To include various types of investigation 

methods to verify the horizontal and vertical location of underground utilities using 

surface geophysical techniques such as Ground Penetrating Radar (“GPR”), 

electromagnetic, magnetic or other energy fields, probing and vacuum exploration.  
Electromagnetic methods include the following: pipe and cable locators, inductive, 

conductive, active and passive modes), terrain conductivity, ground resistivity 
techniques, optical methods, and computer-driven algorithms coupled with data 
collection techniques. 
 

2. Page B-1, Section II, Statement of Qualifications Requirements, Paragraph (1)(a) is 
hereby amended as follows: 

 
1. Preparation/Submission of SOQ. Vendors are invited to participate in the 

competitive selection process for the Professional Consultants Selection Lists for Fiscal 
Year 2010/2011 and 2011/2012 outlined in this RFQ. Responding parties shall review 
their SOQ submissions to ensure the following requirements are met. 

 
a. Interested parties must submit one (1) original and eight (8) 

copies (nine (9) total hardcopy submittals) and one (1) electronic copy of the SOQ ONE 
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ORIGINAL COPY OF THE SOQ ON A CD-ROM (OR ELECTRONIC MEDIA 
APPROVED BY THE CITY) IN PRINTABLE ADOBE OR MICROSOFT WORD 
FORMAT (OR OTHER FORMAT APPROVED BY THE CITY).  FAILURE TO 
ADHERE TO THE SUBMITTAL QUANTITY CRITERIA SHALL RESULT IN THE 
SOQ BEING CONSIDERED NON-RESPONSIVE. 
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CITY OF AVONDALE 
ACKNOWLEDGMENT OF ADDENDA RECEIVED 

REQUEST FOR QUALIFICATIONS 
 

FY 2010/2011 PROFESSIONAL CONSULTANTS SELECTION LIST 
 

EN10-057 
 

Addendum No. 1 

 
 

 , affirms that ADDENDUM No. 1 has  
(Name of Vendor/Designee) 

been received and that the information contained in ADDENDUM No. 1 has been incorporated 

in formulating the Vendor’s Offer. 

 
 
 ,      2010 
Signed    Date 

 
   
Print Name 

 
   
Title 
 

   
Company Name 

 
   
Address 

 
  
City, State, Zip Code 

 
 
 
 

END OF ADDENDUM No. 1 
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EXHIBIT B 
TO 

PROFESSIONAL SERVICES AGREEMENT 
BETWEEN 

THE CITY OF AVONDALE 
AND 

BROWN & CALDWELL, INC. 
 

[Consultant’s SOQ] 
 

See following pages. 
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EXHIBIT C 
TO 

PROFESSIONAL SERVICES AGREEMENT 
BETWEEN 

THE CITY OF AVONDALE 
AND 

BROWN & CALDWELL, INC. 
 

[Scope of Work] 
 

See following pages. 
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EXHIBIT D 
TO 

PROFESSIONAL SERVICES AGREEMENT 
BETWEEN 

THE CITY OF AVONDALE 
AND 

BROWN & CALDWELL, INC. 
 

[Fee Proposal] 
 

See following page. 
 
 

 





CITY COUNCIL REPORT

SUBJECT: 
Second Amendment to Software Support 

Agreement - Infor Global Solutions (Michigan), Inc. 

MEETING DATE: 
January 3, 2011 

  

TO: Mayor and Council

FROM: Wayne Janis, PE, Public Works Director, (623) 333-4444

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve the second amendment to the software services 
agreement with Infor Global Solutions (Michigan), Inc., for Enterprise Asset Management (EAM) 
annual technical support services not to exceed $40,317.92, and authorize the Mayor or City 
Manager and City Clerk to execute the necessary documents. 

BACKGROUND:

Infor's Enterprise Asset Management (EAM) application is currently being used by the Public Works 
and Engineering Departments for tracking assets and work orders. EAM is a web-based application. 
An internet browser, such as Microsoft's Internet Explorer but proprietary to this application, is used 
by City staff to login to the City of Avondale's EAM application and data. 

DISCUSSION:

The proposed amendment to the software services agreement is for annual technical support 
services. These services include 24-hour a day, seven-day a week, telephone and online assistance 
for technical, application, and customer service issues. The support services also include application 
updates, patches, and service packs. 
 
The annual support services cost is based on 17 concurrent licenses, three mobile named seats, 
and one GIS module. The 17 concurrent licenses allow up to 17 users to log into EAM at one time. 
The three mobile licenses allow three named mobile users to login to EAM, and the GIS module 
provides users the ability to view asset locations on a map. 

BUDGETARY IMPACT:

Funding for the proposed amendment to the software services agreement with Infor is as follows: 
$16,000.00 from 503-9210-00-7085 (Wastewater Administration), $16,317.92 from 501-9110-00-
7085 (Water Administration), and $8,000.00 from 201-5925-00-6310 (Traffic Engineering). 

RECOMMENDATION:

Staff recommends the City Council approve the second amendment to software services agreement 
with Infor Global Solutions (Michigan), Inc., for Enterprise Asset Management (EAM) annual 
technical support services not to exceed $40,317.92 and authorize the Mayor or City Manager and 
City Clerk to execute the necessary documents. 

ATTACHMENTS: 

Click to download

Second Amendment
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SECOND AMENDMENT 

TO

SOFTWARE SUPPORT AGREEMENT 

BETWEEN 

INFOR GLOBAL SOLUTIONS (MICHIGAN), INC. 

AND

THE CITY OF AVONDALE 

 THIS SECOND AMENDMENT (the “Second Amendment”) is made as of January 3, 
2011, between the City of Avondale, an Arizona municipal corporation (the “Licensee”) and 
Infor Global Solutions (Michigan), Inc., a Michigan corporation (“Infor”). 

RECITALS

A. The Parties entered into that certain Software Support Agreement effective 
October 15, 2009, as amended by that certain First Amendment to the Software Support 
Agreement, License Agreement and Order Form effective October 15, 2009 (collectively, the 
Support Agreement, License Agreement, Order Form and First Amendment thereto, are referred 
to hereinafter as the “Support Agreement”).  All of the capitalized terms not otherwise defined in 
this Second Amendment have the same respective meanings as contained in the Support 
Agreement. 

B. Licensee has determined that it is necessary to continue Support (“Continued 
Support”), extend the term of Support under the Support Agreement and authorize additional 
compensation. 

C. Licensee and Infor desire to amend the Support Agreement to provide for 
Continued Support, extend the term of Support and the Support Agreement, and authorize 
additional compensation. 

AGREEMENT

 NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated 
herein by reference, the following mutual covenants and conditions, and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, Licensee and Infor 
hereby agree to amend the Support Agreement as follows: 

1. Term of Contract.  The term of Continued Support and the Support Agreement 
shall be extended from January 3, 2011, until November 17, 2011. 

2. Scope of Services.  Infor shall perform Continued Support as listed on Invoice 
No. P – 35573 – 00D1, attached hereto as Exhibit 1, and incorporated herein by reference. 
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3. Compensation.  Licensee shall pay Infor the total aggregate amount of $40,317.92 
for the Continued Support as more particularly set forth on Invoice No. P – 35573 – 00D1, 
attached hereto as Exhibit 1, rendered under the terms of the Continued Support under the 
Support Agreement and this Second Amendment. 

4. Agreement Subject to Appropriation.  This Second Amendment is subject to the 
provisions or ARIZ. REV. STAT. § 42-17106.  The provisions of this Second Amendment for 
payment of funds by the Licensee shall be effective when funds are appropriated for purposes of 
this Second Amendment and are actually available for payment.  The Licensee shall be the sole 
judge and authority in determining the availability of funds under this Second Amendment and 
the Licensee shall keep Infor fully informed as to the availability of funds for the Second 
Amendment.  The obligation of the Licensee to make any payment pursuant to this Second 
Amendment is a current expense of the Licensee, payable exclusively from such annual 
appropriations, and is not a general obligation or indebtedness of the Licensee.  If the Licensee’s 
City Council fails to appropriate money sufficient to pay the amounts as set forth in this Second 
Amendment during any immediately succeeding fiscal year, this Second Amendment shall 
terminate at the end of then-current fiscal year and the Licensee and Infor shall be relieved of 
any subsequent obligation under this Second Amendment. 

5. Non-Default.  By executing this Second Amendment, Infor affirmatively asserts 
that to the best of Infor’s senior management’s knowledge, Licensee is not currently in default, 
nor has been in default at any time prior to this Second Amendment, under any of the terms or 
conditions of the Agreement. 

6. Effect of Second Amendment.  In all other respects, the Support Agreement is 
affirmed and ratified and, except as expressly modified herein, all terms and conditions of the 
Support Agreement shall remain in full force and effect. 

7. Conflict of Interest.  This Second Amendment and the Support Agreement may be 
cancelled pursuant to ARIZ. REV. STAT. § 38-511. 

[SIGNATURES ON FOLLOWING PAGE] 
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 IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the date 
and year first set forth above. 

“Licensee” “Infor”

CITY OF AVONDALE, an Arizona INFOR GLOBAL SOLUTIONS 
municipal corporation (MICHIGAN), INC., a Michigan
 corporation 

 By:  
Charles P. McClendon, City Manager 

ATTEST:  Name:  

 Title:  
Carmen Martinez, City Clerk 
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(ACKNOWLEDGEMENTS) 

STATE OF ARIZONA ) 
    ) ss. 
COUNTY OF MARICOPA ) 

 This instrument was acknowledged before me on 
________________________________, 2011, by Charles P. McClendon, the City Manager of 
the CITY OF AVONDALE, an Arizona municipal corporation, on behalf of the City of 
Avondale.

       
Notary Public in and for the State of Arizona 

My Commission Expires: 

STATE OF    )
    ) ss. 
COUNTY OF    )

 This instrument was acknowledged before me on 
________________________________, 20     , by ________________________ as 
____________________________ of INFOR GLOBAL SOLUTIONS (MICHIGAN), INC., a 
Michigan corporation, on behalf of the corporation. 

       
Notary Public in and for the State of _______ 

My Commission Expires: 

__________________ ____
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EXHIBIT 1 
TO

SECOND AMENDMENT 
TO

SOFTWARE SUPPORT AGREEMENT 
BETWEEN

INFOR GLOBAL SOLUTIONS (MICHIGAN), INC. 
AND

THE CITY OF AVONDALE 

[Invoice No. P – 35573 – 00D1] 

See following pages. 



How can you adopt Infor’s latest technology innovations with the
fastest speed and lowest risk?  www.infor.com/FLEX

93332 USD Maintenance Renewal

Deliver to:Bill to: City of Avondale
399 E Lower Buckeye Road
AVONDALE AZ 85323
USA
Attn : Kevin Hinderleider

Contract InformationCurrencyCustomer PO No.Tax Reg. No.Customer No.

City of Avondale
399 E Lower Buckeye Road
AVONDALE AZ 85323
USA
Attn : Kevin Hinderleider

QuantityDeliverable

37,014.44 3,303.48 40,317.92

40,317.92

See due date

For questions, please contact Infor.Collections@infor.com at 678-319-8350 or email Infor.Collections@infor.com

TotalTax

Special Instructions:

Remit to:

Payment Terms:

Net

Invoice Total

Infor Global Solutions (Michigan), Inc.
NW5421
PO Box 1450
Minneapolis MN 55485-5421
USA
Cash.Applications@Infor.com
Wire to: WELLS FARGO BANK, NA
ABA#: 121000248
Account # 4121023287

USD

00D1 25  Oct  2010 D1GM01000Due Upon Receipt

Invoice Date

Invoice

Billing Office Due DateInvoice No

P - 35573-00D1

Page No. 1 Of 1

Rate Amount

Please pay invoice by due date to avoid interruptions in support.

For renewal questions, please contact Kelly Bergfalk, Support Account Manager

Phone: +1 (864) 757-9352

Email: Kelly.Bergfalk@infor.com

Infor EAM Enterprise Edition GIS Module Maintenance (18  Nov  2010 - 17
Nov  2011)

3,858.89 3,858.891.00

Infor EAM Enterprise Edition Maintenance (18  Nov  2010 - 17  Nov  2011) 13,337.75 13,337.751.00

Infor EAM Enterprise Edition Maintenance (18  Nov  2010 - 17  Nov  2011) 19,056.26 19,056.261.00

Infor EAM Enterprise Edition Mobile Maintenance (18  Nov  2010 - 17  Nov
2011)

761.54 761.541.00

TAX(Type RE - AZ) 3,303.48 3,303.481.00



CITY COUNCIL REPORT

SUBJECT: 
Resolution 2949-111 - Supporting a Grant 

Application to the ADOH for the Owner-Occupied 

Home Rehabilitation Program 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Gina Montes, Neighborhood and Family Services Director (623) 333-2727

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that City Council adopt a resolution authorizing the submission of a $300,000 
State Housing Fund (SHF), HOME Investment Partnership program grant application to the Arizona 
Department of Housing (ADOH) to provide additional funding to the existing City of Avondale Owner 
Occupied Home Rehabilitation Program. ADOH requires City Council authorization of all grant 
applications. 

BACKGROUND:

City Council authorized the Consolidated Plan in April of 2010 which contained as a strategy the 
preservation of the City's existing single-family housing stock. City Council approved a contract on 
July 5, 2010 with F.S.L. Home Improvements Inc. (FSL) to operate the single-family housing 
rehabilitation program to include both Substantial Home Rehabilitation and Emergency Repair 
projects over the next three years. Substantial Home Rehabilitation is funded with HOME funds and 
a high demand and need for the Substantial Home Rehabilitation program coupled with excellent 
productivity from FSL will expend the Substantial Rehabilitation funds quickly. State Housing Fund is 
the only other currently available source of funds that can be used for Substantial Repair. These 
funds will be necessary to keep the program operational on a continuous year-around basis. The 
contract with FSL can be amended to add the additional funds. 

DISCUSSION:

Success in obtaining the $300,000 grant depends largely upon the ability of Avondale to 
demonstrate a demand for the program as well as the capacity to successfully spend the grant. It is 
expected that sufficient demand can be demonstrated both by the volume of persons that inquire 
about home repairs through the Neighborhood and Family Service Department (NFSD); an average 
of five clients per week inquire, the waiting list for substantial home repairs and the large quantity of 
housing in poor condition in Avondale's low-income neighborhoods. It is expected the capacity can 
be demonstrated by the performance of the current programs and FSL to date. To date, twelve 
homes have received substantial repairs and two others are currently in process. Until the 
rehabilitation program was created in 2007, Neighborhood and Family Services Department had 
very limited resources to assist distressed low-income homeowners with cooling and heating repairs, 
dangerous electrical wiring, leaking roofs, plumbing repairs and other health and safety needs. The 
Substantial Home Rehabilitation program is a vital part of the services that are necessary in 
Avondale's low-income neighborhoods. If Avondale is successful in obtaining the SHF grant it is 
expected that the funds will be available by the end of March 2011. 

BUDGETARY IMPACT:

No City of Avondale funding is necessary from grant or general fund resources. 

 



RECOMMENDATION:

Staff recommends that the City Council adopt a resolution authorizing the submission of a $300,000 
State Housing Fund (SHF) grant application to the Arizona Department of Housing (ADOH) to 
provide additional funding for the existing City of Avondale Owner-Occupied Substantial Home 
Rehabilitation Program and approving the Avondale Owner Occupied Home Rehabilitation Policies 
and Procedures. 

ATTACHMENTS: 

Click to download

Owner Occupied Home Repair Policies

Resolution 2949-111



 
 

AVONDALE OWNER-OCCUPIED HOME REHABILITATION 

PROGRAM POLICIES AND PROCEDURES 

(State Housing Fund) 

 

1. The Program Design/Goals/Objectives: 

The City of Avondale (City) Neighborhood and Family Services Department (NFSD) 
has been operating an Owner-Occupied Home Rehabilitation Program (Program) 
since May of 2007. The Program was established in response to the prevalence of 
substandard housing conditions in Avondale’s low-income neighborhoods, many of 
which present imminent threats to the health and safety of the occupants. The 
Program is available only to low-income owner-occupied households in Avondale 
whose homes have one or more hazardous conditions that threaten the health and 
safety of the occupants. The maximum investment per unit for rehabilitation is 
$50,000 and the minimum investment is $1,000.  In the case that full replacement of a 
mobile/manufactured home is necessary; the maximum investment is $75,000.  
Funding for home rehabilitation is provided in the form of a forgivable loan to the 
homeowner. The NFSD is housed in the Avondale Community Center which is 
located in the Old Town Neighborhood, the largest low-income neighborhood in 
Avondale. The NFSD is a one-stop-shop for low-income residents providing services 
which include the Community Assistance Program, the Weatherization Program, the 
Emergency Food Box Program and Code Enforcement. 

 

2. Marketing and Advertising Method: 

The NFSD receives a steady stream of applications for the Program through referrals 
from staff working in the various NFSD program areas. Numerous referrals are also 
received by residents who have been previously assisted or who have seen program 
information which is available at various locations throughout the City. NFSD staff 
disseminates written information in English and Spanish during numerous community 
events in which NFSD staff participates. The Program is also marketed on the City 
web site and other available media. All written materials provide information 
regarding fair housing, language assistance and handicapped accessibility. 
 

3. Staffing/The Administrative Structure: 

The Owner-Occupied Home Repair Program is operated by the City of Avondale’s 
Neighborhood and Family Services Department, Housing Division.  Administration 
of the Program is the responsibility of the Community Development Block Grant 
(CDBG) Program Manager under the general direction of the Neighborhood and 
Family Services Director.  Application intake and qualification is conducted by the 
Housing Program Coordinator.  The City of Avondale will enter into a sub-recipient 
contract through a Request for Proposal process to identify a qualified Rehabilitation 
Service Provider to operate the Home Rehabilitation Program in partnership with the 
current program.   
 

4. Application and Wait List procedures: 

Candidates complete an application and provide income eligibility documentation, 
proof of ownership and insurance. Program staff will visually verify original 



 
 

documents and copies will be obtained for the program file.  Income eligibility is 
determined following the U.S. Department of Housing and Urban Development 
(HUD) Section 8 guidelines based on household income.  Eligible beneficiaries’ 
household income will not exceed 80% of the Area Median Income Limits as 
determined by HUD.  A limited title search will be performed to ensure that the 
property is free of restrictions or encumbrances that unduly restrict the good and 
marketable nature of the ownership interest, such as liens and non-owner-occupants 
named on the deed. 
 
If necessary, a formal waiting list will be maintained.  All eligible applicants will be 
placed on this list in the order in which the application was received.  When 
necessary, staff will prioritize immediate health and safety hazards.  

  

5. Housing Counseling and Homeownership Maintenance Education: 

The Rehabilitation Specialist will educate each homeowner as to the proper use of 
newly repaired or installed equipment and provide home maintenance educational 
information to homeowners.    
 

6. Method of determining scope of work: 

After program eligibility has been documented and verified, the Rehabilitation 
Specialist will inspect the property to determine the repairs needed.  The 
Rehabilitation Specialist will inspect each property for issues regarding Housing 
Quality Standards (HQS) and/or building code violations and will meet with 
homeowner to discuss their needs. Based on the inspection, a cost-estimate and scope 
of work will be developed according to Universal Building Code or local code and be 
reviewed with the homeowner.  The scope of work shall address the required repairs 
that affect the safety and habitability of the home. A focus on improving the overall 
energy efficiency and sustainability of the home will serve as a guide in the 
development of the scope of work.  Examples of repairs shall include roofing, heating 
and cooling, plumbing, electrical and accessibility issues. Upon approval of the Scope 
of Work, a public bid package will be created. 
 

7. Bid Process: 

Each bid is publicly advertised in the Dodge Report.  A list of eligible contractors is 
maintained by program staff and licenses, insurance and the debarment list are 
checked prior to award.  Only contractors attending the pre-construction/bid 
conference are allowed to bid on the project.  Contractors seeking to be considered 
eligible to bid any of the projects are required to complete a contractor application 
and provide the following:  a copy of the Arizona Registrar of Contractors license, 
liability and workers compensation insurances prior to submitting bids. Procurement 
procedures are as follows:  Bids estimated to exceed $5,000.00 must be hand 
delivered or mailed by the contractor to the Program office in a sealed envelope with 
the name of the project and bid opening date on the front. All bids shall be opened at 
the time of the bid opening. Bids are reviewed with the homeowner and awarded to 
the lowest, responsive bidder.  Every effort is made to obtain a minimum of three bids 
per project. 



 
 

 
Since timeliness of the project completion is critical to the success of the program, 
bids may be awarded based on the lowest responsive bid as well as the contractor’s 
overall ability to complete the project on time.  Bid amounts and award letters are 
sent to all contractors after bid opening and award. 
 

8. Construction Inspection Process: 

The Rehabilitation Specialist monitors construction throughout the process and will 
perform a final inspection to ensure that work performed meets HQS and local 
building code and that all required code inspections have been completed.  A final 
walk-through is done with the homeowner at which time the homeowner will be 
asked to sign off on a project completion certificate indicating that work was 
performed to homeowner’s satisfaction and that all warranty documentation has been 
provided. 
 

9. Method of Determining before and after Rehabilitation Value: 

The Rehabilitation Specialist obtains a property valuation based on comparable 
homes and home sales data in the area.  This amount is used to determine the before 
rehabilitation value of the home.  Once the bid is awarded, the rehabilitation cost is 
added to the before value of the home and compared to the current Federal Housing 
Administration 203 (b) limits to ensure that the after rehab value does not exceed this 
limit.  The final after rehab value is determined once the project is completed and the 
total investment amount is added to the before rehab value. 
 

10. Loan Servicing Policy/Procedures Including Lien Releases: 

The assistance is provided to the homeowner in the form of a forgivable loan for a set 
period of affordability based on the amount of investment.  Forgivable loans are non-
interest bearing and require no payments provided the homeowner maintains 
ownership of the home and the home remains their primary residence.  The principle 
is reduced relative to the amount of time the owner lives in and owns the home on a 
monthly basis.  The lien is secured through a Promissory Note and Deed of Trust 
recorded against the assisted property.  The City is named the beneficiary on these 
documents.  Loan forgiveness is conditioned upon the homeowner complying with 
the terms of the Deed of Trust. 

 

11. Construction Lien Releases: 

Each performing contractor signs a lien release upon completion of project and prior 
to receiving final payment. A copy is maintained in the client file. 
 

12.   Program Income: 

In the event that program staff acquires any recaptured or repayment of assisted 
amounts from the beneficiaries it will be documented in the bi-monthly report in a 
current contract period or a notification to the Arizona Department of Housing will be 
sent.  The notification to the Arizona Department of Housing will have the recaptured 
or repayment amount information attached along with a repayment check. 



 
 

 

13.  Temporary Relocation Policy: 

Program staff will offer temporary relocation to homeowners as needed.  All 
relocation costs shall be covered as part of the total maximum repair cost per unit. 

 

14.  Lead Based Paint Activities 

Program staff will follow the HUD Lead Based Paint Regulations (24 CFR Part 35).  
All homes built prior to 1978 will receive a lead based paint test and risk assessment 
to determine lead hazards.  If hazards are present, a licensed lead abatement 
contractor shall perform all lead abatement work or interim controls and will obtain 
clearance test results.  Homeowners are given a copy of the Renovate Right brochure, 
the test results, risk assessment report and clearance test reports.   
 

15. Grievance and Quality Assurance Procedures: 

All complaints must be submitted in writing to the CDBG Program Manager. The 
CDBG Program Manager will have ten (10) working days to respond in writing.  If 
response from the CDBG Program Manager is not satisfactory, complaint should be 
forwarded to the Neighborhood and Family Services Director. The Neighborhood and 
Family Services Director will have ten (10) working days to respond in writing.  If 
response is not satisfactory, complaint shall be submitted in writing to the Assistant 
City Manager. The Assistant City Manager will have ten (10) working days to 
respond in writing. All decisions from the Assistant City Manager are final.  
 

16. Homeownership Maintenance Policy: 

Upon completion of the repairs, program staff will provide education to the 
homeowner that, at a minimum, will address the need to budget for home repairs, the 
importance of timely mortgage payments if applicable, and the importance of 
maintaining homeowners insurance.  
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RESOLUTION 2949-111 

 
A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, AUTHORIZING THE SUBMISSION OF A GRANT 
APPLICATION TO THE ARIZONA DEPARTMENT OF HOUSING FOR 
STATE HOUSING FUNDS AVAILABLE THROUGH THE HOME 
INVESTMENT PARTNERSHIP PROGRAM AND THE STATE HOUSING 
TRUST FUND AND ADOPTING THE AVONDALE OWNER-OCCUPIED 
HOME REHABILITATION POLICIES AND PROCEDURES. 
 

 WHEREAS, the Arizona Department of Housing (“ADOH”) is accepting proposals from 
state and local agencies for project funding for housing rehabilitation programs for owner-
occupied single family dwellings; and 
 
 WHEREAS, the Council of the City of Avondale (the “City Council”) desires to submit 
a grant application to be considered by ADOH for funding for the City of Avondale (the “City”) 
Owner-Occupied Home Rehabilitation Program (the “Application”); and 
 
 WHEREAS, ADOH procedures require that the City Council certify, by resolution, (i) 
its approval of submission of the Application in support of the City of Avondale Owner-
Occupied Home Rehabilitation Program (the “Project”), (ii) that the Project meets the City’s 
housing and community development needs and the requirements of the State Housing Program, 
(iii) that the City will comply with all State Housing Fund Program Guidelines, HOME 
Investment Partnership Program regulations, other applicable State and Federal Statutes and 
regulations and the certifications contained in the Application and (iv) that the City adopts the 
Avondale Owner-Occupied Home Rehabilitation Policies and Procedures to guide the conduct of 
the Project.  
 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 
AVONDALE as follows: 

 
SECTION 1.  The recitals above are hereby incorporated as if fully set forth herein. 
 
SECTION 2.  The submission of the Application to ADOH for consideration for funding 

in support of the Project is hereby approved.  
 
SECTION 3.  The City Council hereby finds and determines that the Project meets the 

City’s housing and community development needs and the requirements of the State Housing 
Fund Program.  
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SECTION 4.  The Avondale Owner-Occupied Home Rehabilitation Policies and 

Procedures are hereby adopted in the form attached hereto as Exhibit A. 
 
SECTION 5.  The City Council hereby warrants that the City will comply with all State 

Housing Fund Program Guidelines, HOME Investment Partnership Program regulations, other 
applicable State and Federal Statutes and regulations and the certifications contained in the 
Application. 

 
SECTION 6.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to execute and submit all documents and any other necessary or 
desirable instruments or cause the execution and submission of all documents and any other 
necessary or desirable instruments in connection with the Application and to take all steps 
necessary to carry out the purpose and intent of this Resolution. 
 

PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 
 
 
 

       
Marie Lopez Rogers, Mayor 

 
 
ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney    
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EXHIBIT A 
TO 

RESOLUTION NO. 2949-111 
 

[Avondale Owner-Occupied Home Rehabilitation Program Policies and Procedures] 
(State Housing Fund) 

 
See following pages. 



 
 

AVONDALE OWNER-OCCUPIED HOME REHABILITATION 

PROGRAM POLICIES AND PROCEDURES 

(State Housing Fund) 

 
1. The Program Design/Goals/Objectives: 

The City of Avondale (City) Neighborhood and Family Services Department (NFSD) 
has been operating an Owner-Occupied Home Rehabilitation Program (Program) 
since May of 2007. The Program was established in response to the prevalence of 
substandard housing conditions in Avondale’s low-income neighborhoods, many of 
which present imminent threats to the health and safety of the occupants. The 
Program is available only to low-income owner-occupied households in Avondale 
whose homes have one or more hazardous conditions that threaten the health and 
safety of the occupants. The maximum investment per unit for rehabilitation is 
$50,000 and the minimum investment is $1,000.  In the case that full replacement of a 
mobile/manufactured home is necessary; the maximum investment is $75,000.  
Funding for home rehabilitation is provided in the form of a forgivable loan to the 
homeowner. The NFSD is housed in the Avondale Community Center which is 
located in the Old Town Neighborhood, the largest low-income neighborhood in 
Avondale. The NFSD is a one-stop-shop for low-income residents providing services 
which include the Community Assistance Program, the Weatherization Program, the 
Emergency Food Box Program and Code Enforcement. 
 

2. Marketing and Advertising Method: 

The NFSD receives a steady stream of applications for the Program through referrals 
from staff working in the various NFSD program areas. Numerous referrals are also 
received by residents who have been previously assisted or who have seen program 
information which is available at various locations throughout the City. NFSD staff 
disseminates written information in English and Spanish during numerous community 
events in which NFSD staff participates. The Program is also marketed on the City 
web site and other available media. All written materials provide information 
regarding fair housing, language assistance and handicapped accessibility. 
 
3. Staffing/The Administrative Structure: 

The Owner-Occupied Home Repair Program is operated by the City of Avondale’s 
Neighborhood and Family Services Department, Housing Division.  Administration 
of the Program is the responsibility of the Community Development Block Grant 
(CDBG) Program Manager under the general direction of the Neighborhood and 
Family Services Director.  Application intake and qualification is conducted by the 
Housing Program Coordinator.  The City of Avondale will enter into a sub-recipient 
contract through a Request for Proposal process to identify a qualified Rehabilitation 
Service Provider to operate the Home Rehabilitation Program in partnership with the 
current program.   
 
4. Application and Wait List procedures: 

Candidates complete an application and provide income eligibility documentation, 
proof of ownership and insurance. Program staff will visually verify original 



 
 

documents and copies will be obtained for the program file.  Income eligibility is 
determined following the U.S. Department of Housing and Urban Development 
(HUD) Section 8 guidelines based on household income.  Eligible beneficiaries’ 
household income will not exceed 80% of the Area Median Income Limits as 
determined by HUD.  A limited title search will be performed to ensure that the 
property is free of restrictions or encumbrances that unduly restrict the good and 
marketable nature of the ownership interest, such as liens and non-owner-occupants 
named on the deed. 
 
If necessary, a formal waiting list will be maintained.  All eligible applicants will be 
placed on this list in the order in which the application was received.  When 
necessary, staff will prioritize immediate health and safety hazards.  

  
5. Housing Counseling and Homeownership Maintenance Education: 

The Rehabilitation Specialist will educate each homeowner as to the proper use of 
newly repaired or installed equipment and provide home maintenance educational 
information to homeowners.    
 
6. Method of determining scope of work: 

After program eligibility has been documented and verified, the Rehabilitation 
Specialist will inspect the property to determine the repairs needed.  The 
Rehabilitation Specialist will inspect each property for issues regarding Housing 
Quality Standards (HQS) and/or building code violations and will meet with 
homeowner to discuss their needs. Based on the inspection, a cost-estimate and scope 
of work will be developed according to Universal Building Code or local code and be 
reviewed with the homeowner.  The scope of work shall address the required repairs 
that affect the safety and habitability of the home. A focus on improving the overall 
energy efficiency and sustainability of the home will serve as a guide in the 
development of the scope of work.  Examples of repairs shall include roofing, heating 
and cooling, plumbing, electrical and accessibility issues. Upon approval of the Scope 
of Work, a public bid package will be created. 
 
7. Bid Process: 

Each bid is publicly advertised in the Dodge Report.  A list of eligible contractors is 
maintained by program staff and licenses, insurance and the debarment list are 
checked prior to award.  Only contractors attending the pre-construction/bid 
conference are allowed to bid on the project.  Contractors seeking to be considered 
eligible to bid any of the projects are required to complete a contractor application 
and provide the following:  a copy of the Arizona Registrar of Contractors license, 
liability and workers compensation insurances prior to submitting bids. Procurement 
procedures are as follows:  Bids estimated to exceed $5,000.00 must be hand 
delivered or mailed by the contractor to the Program office in a sealed envelope with 
the name of the project and bid opening date on the front. All bids shall be opened at 
the time of the bid opening. Bids are reviewed with the homeowner and awarded to 
the lowest, responsive bidder.  Every effort is made to obtain a minimum of three bids 
per project. 



 
 

 
Since timeliness of the project completion is critical to the success of the program, 
bids may be awarded based on the lowest responsive bid as well as the contractor’s 
overall ability to complete the project on time.  Bid amounts and award letters are 
sent to all contractors after bid opening and award. 
 
8. Construction Inspection Process: 

The Rehabilitation Specialist monitors construction throughout the process and will 
perform a final inspection to ensure that work performed meets HQS and local 
building code and that all required code inspections have been completed.  A final 
walk-through is done with the homeowner at which time the homeowner will be 
asked to sign off on a project completion certificate indicating that work was 
performed to homeowner’s satisfaction and that all warranty documentation has been 
provided. 
 
9. Method of Determining before and after Rehabilitation Value: 

The Rehabilitation Specialist obtains a property valuation based on comparable 
homes and home sales data in the area.  This amount is used to determine the before 
rehabilitation value of the home.  Once the bid is awarded, the rehabilitation cost is 
added to the before value of the home and compared to the current Federal Housing 
Administration 203 (b) limits to ensure that the after rehab value does not exceed this 
limit.  The final after rehab value is determined once the project is completed and the 
total investment amount is added to the before rehab value. 
 
10. Loan Servicing Policy/Procedures Including Lien Releases: 

The assistance is provided to the homeowner in the form of a forgivable loan for a set 
period of affordability based on the amount of investment.  Forgivable loans are non-
interest bearing and require no payments provided the homeowner maintains 
ownership of the home and the home remains their primary residence.  The principle 
is reduced relative to the amount of time the owner lives in and owns the home on a 
monthly basis.  The lien is secured through a Promissory Note and Deed of Trust 
recorded against the assisted property.  The City is named the beneficiary on these 
documents.  Loan forgiveness is conditioned upon the homeowner complying with 
the terms of the Deed of Trust. 
 

11. Construction Lien Releases: 

Each performing contractor signs a lien release upon completion of project and prior 
to receiving final payment. A copy is maintained in the client file. 
 
12.   Program Income: 

In the event that program staff acquires any recaptured or repayment of assisted 
amounts from the beneficiaries it will be documented in the bi-monthly report in a 
current contract period or a notification to the Arizona Department of Housing will be 
sent.  The notification to the Arizona Department of Housing will have the recaptured 
or repayment amount information attached along with a repayment check. 



 
 

 
13.  Temporary Relocation Policy: 

Program staff will offer temporary relocation to homeowners as needed.  All 
relocation costs shall be covered as part of the total maximum repair cost per unit. 
 

14.  Lead Based Paint Activities 

Program staff will follow the HUD Lead Based Paint Regulations (24 CFR Part 35).  
All homes built prior to 1978 will receive a lead based paint test and risk assessment 
to determine lead hazards.  If hazards are present, a licensed lead abatement 
contractor shall perform all lead abatement work or interim controls and will obtain 
clearance test results.  Homeowners are given a copy of the Renovate Right brochure, 
the test results, risk assessment report and clearance test reports.   
 
15. Grievance and Quality Assurance Procedures: 

All complaints must be submitted in writing to the CDBG Program Manager. The 
CDBG Program Manager will have ten (10) working days to respond in writing.  If 
response from the CDBG Program Manager is not satisfactory, complaint should be 
forwarded to the Neighborhood and Family Services Director. The Neighborhood and 
Family Services Director will have ten (10) working days to respond in writing.  If 
response is not satisfactory, complaint shall be submitted in writing to the Assistant 
City Manager. The Assistant City Manager will have ten (10) working days to 
respond in writing. All decisions from the Assistant City Manager are final.  
 
16. Homeownership Maintenance Policy: 

Upon completion of the repairs, program staff will provide education to the 
homeowner that, at a minimum, will address the need to budget for home repairs, the 
importance of timely mortgage payments if applicable, and the importance of 
maintaining homeowners insurance.  
 

  



CITY COUNCIL REPORT

SUBJECT: 
Resolution 2948-111 - Intergovernmental 

Agreement with the Flood Control District of 

Maricopa County for Cost Sharing Drainage 

Improvements on 6th Street and Western Avenue 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Sue McDermott, P.E., Director of Development Services & Engineering, 623-333-4211

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council adopt a resolution authorizing an Intergovernmental 
Agreement (IGA) between the City of Avondale and the Flood Control District of Maricopa County 
(FCDMC) allowing payment of $187,500 from FCDMC to the City of Avondale for their share of the 
cost to construct drainage improvements along Western Avenue from 6th Street to Dysart Road, and 
authorize the Mayor, or City Manager and City Clerk to execute the necessary documents. 

BACKGROUND:

On May 6, 2009, the Board of Directors of the FCDMC adopted a resolution authorizing FCDMC to 
cost-share in projects recommended under the FCDMC's Small Project Assistance Program. For 
FCDMC's Fiscal Year 2012 Small Project Assistance Program, the City of Avondale proposed a 
drainage mitigation improvement project along Western Avenue from 6th Street to Dysart Road.  
 
Based upon its objectives and merits, the 6th Street and Western Avenue Drainage Improvement 
project was awarded $187,500 or 75% of the construction costs. The total cost of the project is 
estimated at $250,000 with Avondale's cost share at 25% or $62,500. The 6th Street and Western 
Avenue drainage improvement project is a proposed Capital Improvement Project for FY2011-2012 
with a proposed budget of $250,000. 

DISCUSSION:

The proposed project will reduce the stormwater flow that has historically threatened structural 
flooding and will provide the following benefits: 

l Reduce the flood hazard to properties in and around the project limits;  
l Construct multiple catch basins and connector pipes along Western Avenue;  
l Construct a new storm drain trunk line from 6th Street to Dysart where it will outlet into the 

existing channel.  

The IGA proposes the following: 

l FCDMC will be responsible for 75% of the Construction costs with the City responsible for 25% 
of the construction costs.  

l The City will be responsible for the design costs. The design for the project is currently 
programmed to be prepared by the City's Engineering Department.  

l The City will serve as the lead agency for all aspects of the project's implementation.  
l The City will be responsible for the maintenance of the proposed drainage improvements.  

 



l The City will be responsible for invoicing FCDMC as outlined in the IGA.  

BUDGETARY IMPACT:

Funding in the amount of $250,000 will need to be identified in the FY2011-12 CIP. The 6th Street 
and Western Avenue Drainage Improvement project has been submitted into the CIP evaluation 
process and FCDMC's cost share of $187,500 has been identified as a CIP revenue for FY2011-12. 

RECOMMENDATION:

Staff recommends that the City Council adopt a resolution authorizing an Intergovernmental 
Agreement (IGA) between the City of Avondale and the Flood Control District of Maricopa County 
(FCDMC) allowing payment of $187,500 from FCDMC to the City of Avondale for their share of the 
cost to construct drainage improvements along Western Avenue from 6th Street to Dysart Road, and 
authorize the Mayor, or City Manager and City Clerk to execute the necessary documents. 

ATTACHMENTS: 

Click to download

Vicnity Map

Resolution 2948-111
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Exhibit A: 6th Street and Western Avenue Drainage Improvements Project 
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RESOLUTION NO. 2948-111 

 
A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, APPROVING AN INTERGOVERNMENTAL AGREEMENT 
WITH THE FLOOD CONTROL DISTRICT OF MARICOPA COUNTY 
RELATING TO THE CONSTRUCTION, OPERATION AND MAINTENANCE 
OF THE 6TH STREET AND WESTERN AVENUE DRAINAGE 
IMPROVEMENTS PROJECT. 
 
BE IT RESOLVED BY THE COUNCIL OF THE CITY OF AVONDALE as follows: 
 
SECTION 1.  The Intergovernmental Agreement with the Flood Control District of 

Maricopa County relating to the construction and operation and maintenance of the 6th Street 
and Western Avenue Drainage Improvements Project (the “Agreement”) is hereby approved in 
substantially the form attached hereto as Exhibit A. 

 
SECTION 2.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to take all steps necessary to cause the execution of the 
Agreement and to take all steps necessary to carry out the purpose and intent of this Resolution. 

 
PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 

 
 
 

       
Marie Lopez Rogers, Mayor 

 
 
ATTEST: 
 
 
       
Carmen Martinez, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
       
Andrew J. McGuire, City Attorney    
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EXHIBIT A 
TO 

RESOLUTION NO. 2948-111 
 

(Agreement) 
 

See following pages. 
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When Recorded Return to: 
Flood Control District of Maricopa County 
2801 West Durango Street 
Phoenix, AZ 85009-6399 

 
 

INTERGOVERNMENTAL AGREEMENT 

for the 

CONSTRUCTION AND OPERATION AND MAINTENANCE 

of the 

6TH STREET AND WESTERN AVENUE DRAINAGE IMPROVEMENTS PROJECT 

between the 

CITY OF AVONDALE 

and the 

FLOOD CONTROL DISTRICT OF MARICOPA COUNTY 
 

IGA FCD 2010A019 
 

Agenda Item _____________________ 
 
 
This Intergovernmental Agreement, hereinafter the Agreement, is entered into by and between the City of 
Avondale, a municipal corporation, acting by and through its City Council, hereinafter the CITY and the 
Flood Control District of Maricopa County, a municipal corporation and political subdivision of the State of 
Arizona, acting by and through its Board of Directors, hereinafter the DISTRICT. The CITY and the 
DISTRICT are hereinafter the PROJECT PARTNERS and are individually each a PROJECT PARTNER. 

This Agreement shall become effective as of the date it has been executed by all parties and recorded by the 
Maricopa County Recorder. 

STATUTORY AUTHORIZATION 

1. The DISTRICT is empowered by Arizona Revised Statutes (A.R.S.) Section 48-3603, as revised, to enter 
into this Agreement and has authorized the undersigned to execute this Agreement on behalf of the 
DISTRICT. 

2. The CITY is empowered by A.R.S. Section 11-952, as amended, to enter into this Agreement and has 
authorized the undersigned to execute this Agreement on behalf of the CITY. 
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BACKGROUND 

3. On May 6, 2009, the Board of Directors of the DISTRICT (Board) adopted Resolution FCD 2009R003 
(C-69-09-062-6-00) authorizing the DISTRICT to cost-share in projects recommended under the 
DISTRICT’s Small Project Assistance Program. 

4. Under the DISTRICT’s Small Project Assistance Program for Fiscal Year 2012, the CITY proposed the 
construction of drainage infrastructure in the vicinity of 6th Street and Western Avenue to reduce 
stormwater flows that have historically generated structural flooding, hereinafter the PROJECT (See 
Exhibit A).  The PROJECT was ranked tenth by the DISTRICT among ten total submittals for the fiscal 
year. 

5. The constructed PROJECT will provide the following benefits: 

5.1 Reduce the flood hazard to Maricopa County Assessor’s Parcel Number (APN) 500-20-145, that 
has experienced historic flooding; 

5.2 Reduce the flood hazard to APN 500-20-149, that has experienced historic flooding; 

5.3 Reduce the flood hazard to roadways in the vicinity of the PROJECT that have experienced 
historic flooding. 

5.4 Objectives beyond those stated in this section are beyond the scope of the PROJECT as the term 
is used herein, and costs associated with the achievement of those objectives are beyond the scope 
of this Agreement. 

PURPOSE OF THE AGREEMENT 

6. The purpose of this Agreement is to identify and define the responsibilities of the DISTRICT and the 
CITY, hereinafter the PROJECT PARTNERS, for the construction and operation and maintenance of 
the PROJECT. 

TERMS OF AGREEMENT 

7. Construction costs associated with the flood control features of the PROJECT completed and invoiced 
between July 1, 2011 and June 30, 2012 are hereinafter referred to as the PROJECT CONSTRUCTION 
COST.  The PROJECT CONSTRUCTION COST is estimated to be $250,000. 

7.1 The following costs are expressly excluded from the PROJECT CONSTRUCTION COST shared 
under this Agreement: 

7.1.1 Costs associated with design, rights-of-way acquisition, permitting, construction 
management, materials testing, survey work, operations and maintenance. 

7.1.2 Costs associated with multi-use, landscaping, and aesthetic features. 

7.1.3 Personnel and administrative costs incurred by either PROJECT PARTNER. 
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8. The DISTRICT shall: 

8.1 Fund seventy-five percent (75%) of the PROJECT CONSTRUCTION COST incurred and 
invoiced between July 1, 2011 and June 30, 2012, not to exceed $250,000 in accordance with the 
DISTRICT’s Small Project Assistance Program, making the DISTRICT’s estimated share 
$187,500, with the DISTRICT’s actual share not to exceed $250,000. DISTRICT funds will be 
from the DISTRICT’s secondary tax levy revenues and DISTRICT funding shall be contingent 
upon the availability of DISTRICT Capital Improvement Program Budget funding. 

8.1.1 In accordance with the DISTRICT’s Small Project Assistance Program, the DISTRICT’s 
$250,000 cost share cap for the PROJECT, and the established invoice time threshold, shall 
not be amended under this Agreement. 

8.2 Within 30 days of receipt of an invoice from the CITY for its share of the PROJECT 
CONSTRUCTION COST, reimburse the CITY per the terms of this Agreement. 

8.3 Participate in a final inspection of the completed PROJECT with the CITY. 

9. The CITY shall: 

9.1 Fund the PROJECT CONSTRUCTION COST, less the DISTRICT’s cost-share, making the 
CITY’s estimated share $62,500. 

9.2 Serve as lead agency for all aspects of PROJECT implementation. 

9.3 With the exception of the PROJECT CONSTRUCTION COST, as defined in this Agreement, 
fully fund, at no cost to the DISTRICT, all PROJECT costs, or obtain such funding from other 
entities. 

9.4 Provide PROJECT plans and specifications to the DISTRICT, including interim submittals as 
appropriate, for review and comment.  Incorporate DISTRICT comments into the PROJECT as 
appropriate. The CITY shall not construe DISTRICT review comments, or lack of review 
comments, as concurrence with the technical or structural adequacy of the PROJECT. 

9.5 Within 30 days of award of a contract for construction of the PROJECT, but no earlier than July 1, 
2011, invoice the DISTRICT for one-half (1/2) of its share of the PROJECT CONSTRUCTION 
COST. 

9.6 Provide any proposed construction change orders to the DISTRICT for review and approval. 

9.7 Coordinate a final inspection of the completed PROJECT with the DISTRICT. 

9.8 Within 30 days of completion of construction of the PROJECT, or no later than June 30, 2012 
(whichever occurs first), prepare a final accounting including change order costs not previously 
paid, and invoice the DISTRICT for the remainder of its share of the PROJECT 
CONSTRUCTION COST incurred to date; or reimburse the DISTRICT for any previous over-
payments. 

9.8.1 Funding for any work completed and/or invoiced before July 1, 2011 or after June 30, 2012 
will be the full responsibility of the CITY. 



 

IGA FCD 2010A019         Page 4 of 9 
 
 

9.9 Own the completed PROJECT and be responsible for operation and maintenance of the 
completed PROJECT. 

9.9.1 Maintenance activities to be performed include, but are not limited to maintaining the flood 
control function of the PROJECT, including sediment and vegetation removal, maintenance 
of any constructed landscaping, irrigation, multi-use trails and berms, if applicable, removal 
of trash and debris, electricity and other operation costs for the facilities, vandalism repair 
and replacement, and structural repair and replacement of the flood control structures.  The 
CITY shall fund repair or replacement as necessary of all features or structures of the 
PROJECT at no cost to the DISTRICT. 

9.10 Coordinate and staff any necessary public involvement activities related to the PROJECT at no 
cost to the PROJECT. 

9.11 Be liable for any and all non-flood control use, including any and all public use of the PROJECT. 

9.12 If necessary, obtain a United States Army Corps of Engineers’ Section 404 Environmental Permit 
for the PROJECT.  The cost of this permit and any required mitigation are not a component of 
the shared PROJECT CONSTRUCTION COST. 

9.13 Require that any contractor selected for the PROJECT: 

9.13.1 Warrant its compliance with all federal immigration laws and regulations that relate to its 
employees and their compliance with A.R.S. Section 23-214(A); 

9.13.2 Agree that a breach of the warranty under paragraph 9.13.1 shall be deemed a material 
breach of contract and is subject to penalties up to and including termination of the 
contract; 

9.13.3 Agree that the DISTRICT retains the legal right to inspect the papers of the contractor or 
subcontractor employee(s) who work(s) on this Agreement to ensure that contractor or 
subcontractor is complying with the warranty under paragraph 9.13.1; 

9.13.4 Certify that it does not have a scrutinized business operation, as defined in A.R.S. Sections 
35-391 and 35-393, in either Sudan or Iran. 

10. Any local permits required for the PROJECT shall be issued by the appropriate PROJECT PARTNER 
at no cost to the PROJECT. 

11. Either party to this Agreement may with mutual written agreement of all parties delegate responsibilities 
to another party.  Any delegation, however, shall not relieve the delegating party of its original 
responsibilities as defined herein. 

12. In the case of any dispute over any items in this Agreement, the parties agree to use their best efforts and 
enter into good faith negotiations to resolve the disputed matters.  However, this shall not limit the rights 
of the parties to seek any remedies provided by law. 

13. Each party to this Agreement shall take reasonable and necessary actions within its authority to ensure 
that only storm water is discharged into the PROJECT, and that such discharges into the PROJECT 
comply at the point of discharge with any applicable requirements of the U.S. Environmental Protection 
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Agency Clean Water Act, Arizona Pollutant Discharge Elimination System or any other applicable 
discharge requirements, including any permit requirements. 

14. The parties to this Agreement agree to equally share the cost of a PROJECT compliance and cost audit 
to be initiated within 60 days of PROJECT completion, if requested by a PROJECT PARTNER.  An 
independent auditing firm agreed to by all parties and on contract to the DISTRICT will perform the 
audit.  Any payments or reimbursements necessary to bring the PROJECT into compliance with the 
audit findings shall be made within 45 days of acceptance by all parties of the audit report. 

15. Each party to this Agreement (indemnitor) shall, to the extent permissible by law, indemnify, defend and 
save harmless the others (indemnitees) including agents, officers, directors, governors and employees 
thereof, from and against any loss or expense incurred as a result of any claim or suit of any nature 
whatsoever, which arises out of indemnitor’s negligent or wrongful acts or omissions pursuant to this 
Agreement.  Such indemnification obligation shall encompass any personal injury, death or property 
damages resulting from the indemnitor’s negligent or wrongful acts or omissions, as well as reasonable 
attorney’s fees, court costs, and other expenses relating to the defense against claims or litigation, 
incurred by the indemnitee.  Indemnitee shall be liable for its own negligence or wrongful acts as 
provided by law. 

16. Each party to this Agreement shall comply with A.R.S. Sections 41-4401 and 23-214, subsection A. 

16.1 Each party to this Agreement retains the legal right to inspect the records of the other party’s and 
any contractors’ or subcontractors’ employees performing work under this Agreement to verify 
compliance with A.R.S. Sections 41-4401 and 23-214, subsection A. 

16.2 Failure by either party to this Agreement to comply with A.R.S. Sections 41-4401 and 23-214, 
subsection A shall be deemed a breach of this Agreement and is subject to penalties up to and 
including termination of the Agreement. 

17. Pursuant to A.R.S. Sections 35-391.06 and 35-393.06, each party to this Agreement certifies that it does 
not have a scrutinized business operation, as defined in A.R.S. Section 35-391 and 35-393, in either Sudan 
or Iran. 

18. All notices or demands upon either party to this Agreement shall be in writing and shall be delivered in 
person or sent by mail addressed as follows: 

Flood Control District of Maricopa County 
Chief Engineer and General Manager  
2801 West Durango Street 
Phoenix, Arizona 85009-6399 

City of Avondale 
City Manager 
11465 West Civic Center Drive 
Avondale, Arizona 85323 
 

19. Each party to this Agreement will pay for and not seek reimbursement for its own personnel and 
administrative costs associated with this PROJECT, including but not limited to the following, unless 
specifically identified otherwise in this Agreement: construction, construction management, operation, 
maintenance, permitting, management and administration. 
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20. This Agreement shall expire two years from the date of recording with the County Recorder or upon 
completion of the PROJECT and after all funding obligations and reimbursements have been satisfied in 
accordance with this Agreement, whichever is the first to occur.  However, by mutual written agreement 
of all parties, this Agreement may be amended or terminated.  Potential amendments are subject to the 
restrictions of paragraph 8.1.1 of this Agreement. The operation and maintenance and indemnification 
provisions of this Agreement shall survive the expiration of this Agreement. 

21. This Agreement is subject to cancellation by either party pursuant to the provisions of A.R.S. Section 
38-511. 

22. Attached to this Agreement or contained herein are the written determinations by the appropriate 
attorneys for the parties to this Agreement, that these agencies are authorized under the laws of the State 
of Arizona to enter into this Agreement and that it is in proper form. 

23. If legislation is enacted after the effective date of this Agreement that changes the relationship or 
structure of one or more parties to this Agreement, the parties agree that this Agreement shall be 
renegotiated at the written request of either party. 
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FLOOD CONTROL DISTRICT OF MARICOPA COUNTY 
A Municipal Corporation 

 
 
 
Recommended by: 
 
 
 
       
Timothy S. Phillips, P.E.   Date 
Chief Engineer and General Manager 
 
 
 

Approved and Accepted: 
 
 
 

By:        
Chairman, Board of Directors  Date 

 
 
 

Attest: 
 
 
 

By:        
Clerk of the Board   Date 

 
 
 
The foregoing Intergovernmental Agreement FCD 2010A019 has been reviewed pursuant to A.R.S. Section 
11-952, as amended, by the undersigned General Counsel, who has determined that it is in proper form and 
within the powers and authority granted to the Flood Control District of Maricopa County under the laws of 
the State of Arizona. 
 
 
 
       
General Counsel    Date 
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CITY OF AVONDALE 
A Municipal Corporation 

 
 
 
 
 
By: ______________________________________       
 Marie Lopez Rogers   Date 
 Mayor 
 
 
 
Attest: 
 
 
 
By:             
 Carmen Martinez   Date 
 City Clerk 
 
 
The foregoing Intergovernmental Agreement FCD 2010A019 has been reviewed pursuant to A.R.S. Section 
11-952, as amended, by the undersigned attorney who has determined that it is in proper form and within the 
power and authority granted to the City of Avondale under the laws of the State of Arizona. 
 
 
 
By:        

Andrew J. McGuire   Date 
City Attorney 
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Exhibit A: 6th Street and Western Avenue Drainage Improvements Project 
 

 



CITY COUNCIL REPORT

SUBJECT: 
Resolution 2950-111 - Authorizing Submittal of an 

Application for LTAF II Grant Funding 

MEETING DATE: 
January 3, 2011 

  

TO: Mayor and Council

FROM: Rogene Hill, Assistant City Manager (623)333-1012

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council adopt a resolution authorizing the City to submit an 
application to receive remaining FY2010 Local Transportation Assistance Funds (LTAF II) in the 
amount of $61,744.34. 

BACKGROUND:

The Arizona Legislature, under House Bill 2565, authorizes LTAF II funds to provide statewide transit 
and transportation funding to each city, town and county based upon its percentage of the state's 
population. During 2010 the Governor swept these funds in order to help balance the state's financial 
crisis. This allocation reflects money collected from July 2009 - February 2010 when the program 
was discontinued.  
 
In Maricopa County, the Valley Metro/Regional Public Transportation Authority administers these 
funds. An allocation of $5,366,000 has been made available for distribution for the current fiscal year 
and the City of Avondale's eligible portion is $61,744.34. The funding requires a 100%, or 
$61,744.34 match, which is available in the Transit Fund. The locally-sourced matching funds ratio 
may not be comprised of federal funds. These funds must be spent within 24 months of the grant's 
release. The City of Avondale was allocated $62,636.15 in 2004, $129,000 in 2005, $54,742.67 in 
2006, $204,750.93 in 2007, $135,456.84 in 2008 and $106,367.98. Most recently this funding has 
been used for transit operations but has also helped with the transit center at Estrella Mountain 
Community College. 

DISCUSSION:

The funding will assist the city in it's continuing effort to build a transit center in City Center. This 
funding will contribute to land acquisition funds and/or pay for ancillary studies or permitting 
associated with the Site Selection Study that was completed in 2010. 

BUDGETARY IMPACT:

The required matching fundings of $61,744.34 is available in the Transit Fund 215. 

RECOMMENDATION:

Staff recommends that City Council adopt a resolution authorizing the City to submit an application to 
receive 2010 Local Transportation Assistance Funds (LTAF II) in the amount of $61,744.34. 

ATTACHMENTS: 

Click to download

Resolution 2950-111
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RESOLUTION NO. 2950-111 

 
A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, AUTHORIZING SUBMITTAL OF AN APPLICATION FOR 
FUNDING FROM THE ARIZONA DEPARTMENT OF TRANSPORTATION 
LOCAL TRANSPORTATION ASSISTANCE FUND II. 

 
WHEREAS, the Arizona Department of Transportation (“ADOT”) is seeking proposals 

from local agencies for transit projects relating to all aspects of transit services; and 
 
WHEREAS, the Arizona State Legislature has authorized an allocation of Local 

Transportation Assistance Funds II (“LTAF II”) funds to the City of Avondale (the “City”) to 
fund transit activities; and 

 
WHEREAS, the Council of the City of Avondale desires to submit an application for the 

LTAF II funds for transit projects and amenities in the City (the “Application”). 
 
NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 

AVONDALE as follows: 
 
SECTION 1. The recitals above are hereby incorporated as if fully set forth herein. 
 
SECTION 2. The submittal of the Application to ADOT for $61,744.34 in LTAF II 

funds is hereby authorized.  If such LTAF II funds are received, the expenditure of such funds is 
hereby authorized for the purposes set forth in the Application. 

 
SECTION 3. The expenditure of $61,744.34 in matching funds is hereby authorized and 

officially designated to be used in conjunction with the LTAF II funds. 
 
SECTION 4. The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to execute and submit all documents and any other necessary or 
desirable instruments in connection with the Application. 

 
SECTION 5. The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to execute and submit all documents and any other necessary or 
desirable instruments in connection with the acceptance of any LTAF II funds awarded and to 
take all steps necessary to carry out the purpose and intent of this Resolution. 
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PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 
 
 
 

       
Marie Lopez Rogers, Mayor 

 
ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney 



CITY COUNCIL REPORT

SUBJECT: 
Resolution 2947-111 and Ordinance 1436-111 - 

Amendment to the Municipal Code Chapter 20, 

Article III - Alarm Systems 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Kevin Kotsur, Police Chief (623) 333-7201

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council adopt an Ordinance amending the City of Avondale Alarm 
System Ordinance 20-30, relating to the addition of alarm registration and alarm renewal fees. 

BACKGROUND:

On November 01, 2010, Council approved a Professional Services Agreement with AOT Public 
Safety Corporation dba Public Safety Corporation to serve as our Third Party Vendor to administer 
our Alarm Program. Council also approved the adoption of an Enhanced Call Verification practice 
that will require alarm businesses to make at least two (2) telephonic attempts (to two different 
numbers) in an attempt to contact the alarm owner prior to contacting the Police Department in 
response to not-in-progress burglar alarms (does not apply to panic or robbery alarms).  
 
By statute, prior to Council adoption, the City is required to post the alarm registration and alarm 
renewal fees for sixty (60) days. 

DISCUSSION:

As per statute, the City did post the alarm registration and alarm renewal fees for sixty (60) days on 
the City's website home page.  
 
Significant changes / highlights of City Ordinance 20-30 (Alarm Systems) include the following:  

l Alarm businesses are required to make two (2) telephonic attempts (two different numbers) to 
contact the alarm owner prior to contacting the Police Department in response to not-in-
progress burglar alarms. (Does not apply to panic or robbery alarms.)  

l Third Party Vendor will be responsible for sending written warning notifications on false alarms 
to the alarm company.  

l Third Party Vendor will be responsible for assessing and collecting all fees, fines and 
assessments from alarm companies relative to police response to false alarms.  

l Third Party Vendor will be responsible to hear all appeals from the alarm company.  
l Third Party Vendor will be responsible for tracking all alarm permits and registrations.  
l The City of Avondale (General Fund) will receive a portion of all fees, fines, and assessments 

collected by the Third Party Vendor.  
l Alarm registration and alarm renewal fees have been added.  

BUDGETARY IMPACT:

None 

 



RECOMMENDATION:

1. Staff recommends adoption of the resolution declaring as a public record a document entitled 
"City of Avondale Alarm System Ordinance, Amended and Restated January 3, 2011"  

2. Staff recommends adoption of the ordinance amending Municipal Code Chapter 20, Article III, 
Alarm Systems relating to the addition of alarm registration and alarm renewal fees.  

ATTACHMENTS: 

Click to download

Ordinance 1436-111

Resolution 2947-111

Chapter 20



1356357.1 

 
 
 
 
 
 
 
 

ORDINANCE NO. 1436-111 

 
AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, AMENDING THE AVONDALE CITY CODE, CHAPTER 20, 
POLICE DEPARTMENT, ARTICLE III, ALARM SYSTEMS, RELATING TO 
REGULATING THE ACTIVITIES AND RESPONSIBILITIES OF ALARM 
AND ALARM SYSTEM OWNERS AND BUSINESSES AND ADOPTING BY 
REFERENCE THE “CITY OF AVONDALE ALARM SYSTEM ORDINANCE, 
AMENDED AND RESTATED JANUARY 3, 2011.” 

 
NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF 

AVONDALE as follows: 
 

SECTION 1.  That certain document known as the “City of Avondale Alarm System 
Ordinance, Amended and Restated January 3, 2011” (the “Restated Alarm Ordinance”) three 
copies of which are on file in the office of the City Clerk, which document was made a public 
record by Resolution No. 2947-111 of the City of Avondale, Arizona, is hereby referred to, 
adopted and made a part hereof as if fully set out in this Ordinance. 

 
SECTION 2.  The Avondale City Code, Chapter 20, Police Department, Article III, 

Alarm Systems, is hereby deleted in its entirety and replaced by the Restated Alarm Ordinance, 
which shall be inserted into the Avondale City Code Chapter 20, Police Department, as the new 
Article III. 

 
SECTION 3.  Violation of the Restated Alarm Ordinance may result in assessments up to 

$250 for false alarms and civil penalties up to $2,500 for violations thereof. 
 

SECTION 4.  If any section, subsection, sentence, clause, phrase or portion of this 
Ordinance or any part of the Restated Alarm Ordinance adopted herein by reference is for any 
reason to be held invalid or unconstitutional by the decision of any court of competent 
jurisdiction, such decision shall not affect the validity of the remaining portions thereof. 

 
SECTION 5.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to take all steps necessary to carry out the purpose and intent of 
this Ordinance. 
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PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 
 
 
 

       
Marie Lopez Rogers, Mayor 

ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney 
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RESOLUTION NO. 2947-111 

 
A RESOLUTION OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, DECLARING AS A PUBLIC RECORD THAT CERTAIN 
DOCUMENT FILED WITH THE CITY CLERK AND ENTITLED THE “CITY 
OF AVONDALE ALARM SYSTEM ORDINANCE, AMENDED AND 
RESTATED JANUARY 3, 2011.” 

 
BE IT RESOLVED BY THE COUNCIL OF THE CITY OF AVONDALE as follows: 
 
SECTION 1.  That certain document entitled the “City of Avondale Alarm System 

Ordinance, Amended and Restated January 3, 2011,” of which three copies are on file in the 
office of the City Clerk and open for public inspection during normal business hours, is hereby 
declared to be a public record and said copies are ordered to remain on file with the City Clerk. 

 
PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 

 
 
 

       
Marie Lopez Rogers, Mayor 

 
ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney  
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CITY OF AVONDALE 
ALARM SYSTEM ORDINANCE, 

AMENDED AND RESTATED JANUARY 3, 2011 
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Part I. - General 

 
20-30 - Applicability. 
20-31 - Definitions. 
20-32 - Alarm business duties. 
20-33 - Subscriber’s and proprietor alarm owner’s duties. 
20-34 - Registration requirements. 
20-35 - Alarm and alarm systems activation. 
20-36 - Inspections. 
20-37 - Prohibition of automatic or prerecorded messages to the city; exception. 

 
20-30 - Applicability. 
 

This article is intended to regulate the activities and responsibilities of those 
persons who purchase, rent or lease and those persons who own or operate the business of 
selling, renting, leasing, installing, maintaining, monitoring or servicing alarms or alarm 
systems. It is further intended to encourage the improvement in reliability of such alarms 
and alarm systems and to ensure that police department personnel will not be unduly 
diverted from responding to actual criminal as a result of responding to false alarms. This 
article specifically encompasses audible, monitored, and robbery, burglary or panic alarm 
and alarm systems. The provisions of this article shall not apply to (i) alarms or alarm 
systems owned and/or operated by the city, county, state, or federal government and 
installed on premises which such entity occupies or uses for governmental purposes, (ii) 
audible alarms affixed to automobiles, or (iii) smoke detectors or fire alarms in single-
family residences that are not connected to an alarm monitoring company. 

 
20-31 - Definitions. 
 

The following words, terms and phrases, when used in this article, shall have the 
meanings ascribed to them in this section, except where the context clearly indicates a 
different meaning: 

 
“Act of God:” An unusual, extraordinary, sudden and unexpected manifestation of 

the forces of nature, which cannot be prevented by reasonable human care, skill or 
foresight.  

 
“Alarm or alarm system:” Any instrument, device or system which is used for the 

purpose of protecting buildings, places or premises from criminal acts or unauthorized 
entries by warning persons of a crime or an unauthorized entry through the emission or 
transmission of an alarm signal including audible, monitored, and robbery, burglary or 
panic alarm systems. 

 
“Alarm administrator:” A person, persons or independent contractor hired by the 

City to administer, control and review false alarm reduction efforts and administer the 
provisions of this ordinance. 
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“Alarm agent:” Any person who is employed by an alarm business either directly 

or indirectly, and whose duties include selling, renting, leasing, installing, maintaining, 
monitoring or servicing alarms or alarm systems in or on any building, place or premises. 
Any person whose duties consist solely of resetting an alarm or alarm system following 
activation shall not be deemed to be an alarm agent. 

 
“Alarm business:” Any owner or operator of a business that sells, rents, leases, 

installs, maintains, monitors or services alarms or alarm systems. 
 
“Alarm signal:” A detectable signal; audible or visual, including an inaudible 

(silent) signal to a central monitoring station, generated by an alarm system, to which law 
enforcement is requested to respond. 

 
“Alarm user:” Any person who (which) leases, rents, purchases, or uses any 

alarm, alarm system, device, or service. 
 
“Audible alarm:” An alarm or alarm system designed for the detection of a 

criminal act or an unauthorized entry on building, places or premises and which, when 
activated, generates an audible sound on the premises. 

 
“Cancellation:” The process where response is terminated when the alarm 

business (designated by the alarm user) notifies the police department that there is not an 
existing situation at the alarm site requiring police response after an alarm dispatch 
request.  If cancellation occurs prior to police arriving at the scene, this is not a false 
alarm for the purpose of civil/criminal penalty, and no penalty will be assessed. 

 
“Common cause:” A common technical difficulty or malfunction that causes an 

alarm or alarm system to generate a series of false alarms within a twenty-four-hour 
period, for which the responsible subscriber, alarm business or proprietor alarm owner 
has taken action to rectify the cause of the false alarms and the alarm or alarm system 
generates no additional false alarms from the same common technical difficulty or 
malfunction for a period of thirty (30) days thereafter. 

 
“False alarm:” Any activation of an alarm or alarm system through mechanical or 

electronic failure, malfunction, improper installation, or the negligence of the alarm user, 
his/her employees or agents, and signals activated to summon law enforcement personnel 
unless law enforcement response was cancelled by the alarm user or the alarm user’s 
agent before law enforcement personnel arrive at the alarm location.  An alarm is false 
within the meaning of this article when, upon inspection by the police department, 
evidence indicates that no unauthorized entry, robbery, or other such crime was 
committed or attempted in or on the premises which would have activated a properly 
functioning alarm or alarm system.  Notwithstanding the foregoing, a false alarm shall 
not include (i) an activation caused by the police department (ii) an activation for testing 
purposes when the police department has been given advance notice of such testing 
(iii) an activation which can reasonably be determined to have been caused by an act of 
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God or (iv) other extraordinary circumstances not reasonably subject to control by the 
alarm user. 

 
“Monitored alarm:” An alarm or alarm system designed for the detection of a 

criminal act or unauthorized entry in a building, place or premises, and which, when 
activated, generates an alarm signal. 

 
“Robbery, burglary or panic alarm:” An alarm or alarm system designed for the 

detection of a robbery, burglary or the commission of an unlawful act, and which, when 
intentionally activated by a person, generates an inaudible (silent) signal to a central 
monitoring station.  A robbery, burglary or panic alarm may also generate an audible 
sound on the premises. 

 
“Person:” An individual, corporation, partnership, incorporated association and 

any other legal entity. 
 
“Proprietor alarm:” Any alarm or alarm system that is not rented, leased, installed, 

maintained, monitored or serviced by an alarm business. 
 
“Subscriber:” Any person who rents or leases an alarm or alarm system, or 

purchases, rents or leases any monitored alarm or robbery, burglary or panic alarm from 
an alarm business.  

 
“Verify:” An attempt by an alarm business, or its representative, to contact the 

alarm site and/or alarm user by telephone and/or other electronic means, whether or not 
actual contact with a person is made, to attempt to determine whether an alarm signal is 
valid before requesting law enforcement dispatch, in an attempt to avoid an unnecessary 
alarm dispatch request. 

 
20-32 - Alarm business duties. 
 

(a) The duties of an alarm business shall be as follows: 
 

(1) To comply with the registration requirements set forth in section 22-34 
below with respect to each alarm or alarm system that it rents, leases, 
installs, maintains, monitors or services within the city. 

 
(2) Instruct each of its alarm or alarm system purchasers and subscribers in 

the proper use and operation of the alarm or alarm system.  Such 
instruction shall include all necessary instructions in turning the alarm or 
alarm system on and off and in avoiding false alarms.  

 
(3) To provide each purchaser and subscriber with a copy of this article. 
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(4) Upon installing, maintaining or servicing an alarm or alarm system: 
 

a. Ensure that the alarm or alarm system is installed, maintained or 
serviced in good working order. 

 
b. Take reasonable measures to prevent the occurrence of false 

alarms. 
 
c. If the alarm business has agreed to provide maintenance or repair 

service to the alarm system, to service the alarm system within 
seventy-two (72) hours of a request for service. 

 
(5) Upon renting or leasing an audible alarm: 
 

a. Conspicuously place on the premises a tag identifying the pertinent 
alarm business including the telephone number to call when the 
alarm has been activated.  

 
b. Maintain records of the location of all such alarms and the name 

and telephone number of the person and alternate to be notified 
whenever the alarm is activated and readily report such 
information to the police department upon request.  

 
c. Inactivate or cause to be inactivated the alarm within fifteen (15) 

minutes of the notification of its activation in the event the primary 
and alternate contact persons cannot be contacted or do not 
respond. 

 
(6) Upon selling, renting or leasing a monitored alarm or robbery, burglary or 

panic alarm: 
 

a. Establish a central monitoring station in order to monitor the 
alarm. 

 
b. Organize its central monitoring station in order to be able to 

readily and positively identify the type of alarm, i.e., unlawful 
entry, robbery, hold-up or panic, and the exact location of each 
such alarm.  

 
c. Maintain records as to each of these alarms, which shall include 

the name of the owner or occupant of the premises, the name and 
telephone number of the subscriber, a primary person and at least 
one alternate person responsible for responding to the premises 
when the alarm is activated, and information concerning whether 
the alarm system includes an audible alarm.  
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d. Attempt to verify, by calling the alarm site and/or alarm user by 
telephone, to determine whether an alarm signal is valid before 
requesting dispatch.  Telephone verification shall require, at a 
minimum that a second call be made to a different number, if the 
first attempt fails to reach an alarm user who can properly identify 
themselves to attempt to determine whether an alarm signal is 
valid, except in the case of a panic or robbery-in-progress alarm, or 
in cases where a crime-in-progress has been verified by video 
and/or audible means. 

 
e. Make notification of activated alarms in the manner prescribed by 

the city manager, or authorized designee, and provide all 
information concerning the alarm as the police department may 
request.  

 
f. Arrange for either the owner, subscriber, alarm agent, alarm 

business or other responsible representative to go to the premises 
of an activated alarm, if requested by the police department, within 
thirty (30) minutes of the activation of the alarm, in order to be 
available to assist the police in determining the reason for 
activation and securing the premises.  The alarm business shall not 
unreasonably delay in arriving at the location of the alarm.  

 
(b) Alarm businesses which sell but do not rent, lease, install, maintain, monitor or 

service alarms or alarm systems shall not be subject to subsections (a)(1), (4), (5) 
or (6) of this section.  

 
(c) Alarm businesses which monitor but do not sell, rent, lease, install, maintain or 

service alarms or alarm systems shall not be subject to subsections (a)(1) through 
(5) of this section.  

 
20-33 – Subscriber’s and proprietor alarm owner’s duties. 
 

(a) Each proprietor alarm owner shall comply with the registration requirements set 
forth in section 22-34 below with respect to each alarm or alarm system that the 
proprietor alarm owner purchases for use within the city that is not otherwise 
registered by an alarm business. 

 
(b) The duties of each subscriber and proprietor alarm owner shall be as follows: 
 

(1) Instruct all authorized personnel who place the alarm or alarm system into 
operation in the appropriate method of operation for locking and securing 
all points of entry.  

 
(2) Maintain the alarm or alarm system in good working order and take 

reasonable measures to prevent false alarms. 
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(3) Respond to the scene of an activated alarm or alarm system within thirty 

(30) minutes of the alarm’s or alarm system’s activation, after notification 
by the police department or the subscriber’s alarm business.  

 
20-34 - Registration Requirements. 
 

(a) Except as provided in subsections (b) or (c) of this section 20-34, each 
proprietor alarm owner shall register each alarm or alarm system that it 
purchases for use within the city with the police department, or authorized 
designee, on the form prescribed by the city manager, or authorized 
designee. Registration shall be made within 30 days of the installation date 
of the alarm or alarm system.  

 
(b) Each alarm business shall register each alarm or alarm system that it rents, 

leases, installs, maintains, monitors or services within the city with the 
police department, or authorized designee, on the form prescribed by the 
city manager, or authorized designee. Registration shall be made within 30 
days of the installation date of the alarm or alarm system.  The alarm 
business shall update the registration and remit a new annual registration 
fee if the possession of the premises at which an alarm or alarm system is 
maintained is transferred. 

 
(c) Alarm systems operated by the city, county, state, or federal government 

and installed on premises such entity occupies or uses for governmental 
purposes shall not be required to register an alarm or alarm system 
pursuant to this section.  

 
(d) Each registration application shall be accompanied by an annual 

registration fee in an amount established by the city council as part of the 
annual budget process or as otherwise adopted by city council resolution.  
All registrations issued pursuant to this section shall be for a period of one 
(1) year from the date of issue and shall be renewable annually, one (1) 
year from the original date of issue or renewal, as applicable, and subject 
to the annual registration fee. An alarm business’ and a proprietor alarm 
owner’s registration shall be available within the premises protected by the 
alarm or alarm system and shall be available for inspection by the police 
department.   

 
(e) If an alarm user has one or more alarm systems protecting two or more 

separate structures having different addresses and/or tenants, a separate 
permit shall be required for each structure and/or tenant. 

 

(f) Registration is not transferable from one user of the alarm or alarm system 
to another user or from one address to another address.   
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20-35 - Alarm and alarm systems activation. 
 

It shall be unlawful for any person to intentionally activate any alarm or alarm 
system, except to warn of a criminal act or unauthorized entry on or into an alarm-
protected premises, or to test an alarm or alarm system when the police department has 
been given advance notice of such testing. 

 
20-36 - Inspections. 
 

Every alarm and alarm system shall be inspected and serviced by the subscriber or 
alarm business, or the proprietor alarm owner, at least once in each eighteen-month 
period.  The inspecting party shall maintain records for each alarm and alarm system 
showing dates of inspection and the name of the person making each inspection. Such 
records shall be kept for a minimum of two (2) years and be open upon request to the 
police department, or authorized designee, upon twenty-four (24) hours’ notice. 

 
20-37 - Prohibition of automatic or prerecorded messages to the city; exception. 
 

No person shall use or cause to be used any telephone device or attachment that 
automatically selects or dials a published emergency telephone number or any city 
telephone number and then reproduces a prerecorded message or signal. This section 
shall not apply to a life safety alert system utilizing residential transmitting equipment 
designated for direct telephone access to dedicated control receiving equipment located in 
the city fire department.  

 
Part II. - Permitting 

 
20-38 - Alarm businesses and agents; permit requirement. 
20-39 - Alarm businesses and agents; permit application. 
20-40 - Alarm businesses and agents; application fee; fingerprints. 
20-41 - Permit issuance standards. 
20-42 - Permit issuance; expiration; renewal. 
20-43 - Identification cards. 
20-44 - Display of permits and identification cards. 
20-45 - Duty to ensure compliance by alarm agents. 
20-46 - Nontransferability; temporary permits. 
20-47 - Permit revocation or suspension. 
20-48 - Appeal from denial, revocation or suspension of permit. 
20-49 - Violations; penalties. 

 
20-38. - Alarm businesses and agents; permit requirement. 
 

(a) It shall be unlawful for any person to engage in, conduct or carry on an alarm 
business within the corporate limits of the city without first having obtained an 
alarm permit pursuant to this article. Each and every alarm involved in the alarm 
business shall constitute a separate offense under this subsection.  
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(b) It shall be unlawful for any person to engage in, represent him or herself to be, or 

operate as, an alarm agent within the corporate limits of the city without first 
having obtained an alarm permit pursuant to this article. Each day that a person 
engages in or operates as an alarm agent and each time that a person represents 
himself or herself to be an alarm agent without such alarm permit shall constitute 
a separate offense.  

 
20-39 - Alarm businesses and agents; permit application. 
 

(a) The application for the permit required by the provisions of this article shall be 
submitted to the budget and finance department utilizing such format as may be 
prescribed by the budget and finance department and approved by the chief of 
police, or authorized designee.  

 
(b) The application for an alarm business permit shall include: 
 

(1) The name, address and telephone number of the alarm business. 
 
(2) The names and addresses of the alarm agents employed by the alarm 

business. 
 
(3) The business telephone number at which each alarm agent may be 

reached. 
 
(4)  The required application fee. 
 

(c) The application for alarm agent permit shall include: 
 

(1) The name, address, and business telephone number of the individual 
applying for the permit. 

 
(2) The alarm business for which the applicant is employed. 
 
(3) Whether or not the applicant has been convicted of any felonies. 
 
(4) The required application fee. 
 

20-40 - Alarm businesses and agents; application fee; fingerprints. 
 

(a) The amount of the application fee for a permit issued under this article shall be 
established by the city council as part of the annual budget process or as otherwise 
adopted by city council resolution.  

 
(b) Each applicant for a permit shall submit a full set of fingerprints to the police 

department for the purpose of obtaining a state and federal criminal records check 
by the department of public safety pursuant to A.R.S. § 41-1750 and Public Law 
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(PL) 92-544, as amended. The department of public safety is authorized to 
exchange this fingerprint data with the Federal Bureau of Investigation. In 
addition to any other fees imposed under this article, an applicant for a permit 
issued under this article shall pay an amount necessary to cover the costs of 
federal fingerprint processing or federal criminal history record information 
checks. The specific amount of such additional fee shall be set by administrative 
order based upon information received from the Department of Public Safety as to 
the costs of fingerprint processing and record information checks. The additional 
fees collected pursuant to this subsection shall be transmitted to the department of 
public safety as required by A.R.S. § 41-1750, as amended.  

 
(c) No application or fingerprinting fee paid pursuant to this article shall be returned 

to an applicant if his or her application is withdrawn or denied.  
 
20-41 - Permit issuance standards. 
 

(a) No individual shall be issued a permit under this article if such individual: 
 

(1) Knowingly makes any false or misleading statement in the course of 
applying for or renewing a permit. 

 
(2) Has been convicted of any felony involving dishonesty, deceit, theft, 

assaultive conduct or sexual misconduct within five (5) years from the 
date that the application is submitted.  

 
(3) Is under the age of eighteen (18) years. 
 
(4) Has been denied a permit required by this article or had such a permit 

revoked, for a period of six (6) months following the final denial or 
revocation decision.  

 
(b) No person which is not an individual shall be issued a permit under this article if 

any of the following individuals would be disqualified from being issued a permit 
under subsection (a): 

 
(1) Any officer or director of an applicant that is a corporation. 
 
(2) Each general partner of an applicant that is a partnership. 
 
(3) The managing officer or agent for the in-state operations of the applicant. 
 
(4) Each managing member of a limited liability company, or if there are no 

designated managing members, all members. 
 

(c) No permit shall be issued under this article to any person if the city manager, or 
authorized designee, determines that, due to the nature and location of the 
person’s proposed business, the operation of such business is likely to create 
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unreasonably unsafe conditions or to unreasonably increase existing unsafe 
conditions in the surrounding neighborhood.  

 
20-42 - Permit issuance; expiration; renewal. 

 
(a) Any permit issued under this article shall be valid only for the calendar year in 

which it is issued. Each permit expires on December 31 of each year and must be 
renewed on or before January 31 of the following year by filing an application for 
renewal and paying the applicable renewal fee. The application and payment for 
renewal must be received by the city finance and budget department by January 
31 to be deemed timely filed.  

 
(b) No permit shall be issued or renewed under this article unless the permitee is in 

full compliance with all provisions of this Code at the time of renewal.  
 
20-43 - Identification cards. 
 

The city finance and budget department shall issue to each alarm agent an 
identification card.  Each identification card shall expire on December 31 of the year in 
which it is issued, and the alarm agent shall obtain a new identification card on or before 
January 31 of the following year.  

 
20-44 - Display of permits and identification cards. 
 

(a) A copy of the alarm business permit shall at all times be conspicuously displayed 
at the central station or main office of the alarm business.   

 
(b) At all times that a person is acting as an alarm agent within the city, such person 

shall carry on his or her person a valid alarm agent permit and identification card. 
An alarm agent shall display his or her permit and identification card upon request 
to any police officer, law enforcement official or city official whose duties are 
related to licensing.  

 
20-45 - Duty to ensure compliance by alarm agents. 
 

(a) An alarm business shall not allow any employee to work as an alarm agent until 
such person has displayed to the alarm business a valid alarm agent permit and 
identification card. An alarm business shall require that all persons employed as 
alarm agents maintain current alarm agent permits and identification cards at all 
times that such persons work for the alarm business. On or before January 31 of 
each year, the alarm business shall verify with each alarm agent that such alarm 
agent has renewed his or her alarm agent permit and identification card.  

 
(b) An alarm business shall not allow any person who contracts with the alarm 

business to perform, on behalf of the alarm business, any services for which an 
alarm agent permit is required until such person has displayed to the alarm 
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business a valid alarm agent permit and identification card. An alarm business 
shall require that all persons so contracting with the alarm business maintain 
current alarm agent permits and identification cards at all times that such persons 
perform services on behalf of the alarm business for which an alarm agent permit 
is required.  

 
20-46 - Nontransferability; temporary permits. 
 

(a) No permit issued under this article shall be transferable between persons or 
locations. 

 
(b) Except as provided in subsection (c) below, upon the termination of an alarm 

agent’s employment with an alarm business, the alarm agent shall surrender his or 
her alarm agent permit and identification card to such business. The alarm 
business shall mail or deliver the alarm agent permit and identification card to the 
city finance and budget department within five (5) days of such surrender. If the 
alarm agent fails to surrender his or her alarm agent permit and identification card 
to the alarm business, the alarm business shall give notice to the city finance and 
budget department within fifteen (15) days of such termination that the alarm 
agent’s employment has been terminated and that the alarm agent has failed to 
surrender his or her permit and identification card.  

 
(c) If an alarm agent terminates his or her employment with an alarm business for the 

purpose of transferring employment to another alarm business, such person shall 
surrender his or her permit as provided in subsection (b) above and shall advise 
the city finance and budget department of his or her intentions. The city finance 
and budget department shall issue the alarm agent a temporary permit until such 
time as a new permit is issued to the alarm agent. Both the temporary and new 
permit will be issued to the alarm agent without charge.  

 
20-47 - Permit revocation or suspension. 
 

(a) The city finance and budget department may suspend any permit issued under this 
article for a specified period not to exceed sixty (60) days, or revoke such permit, 
for any of the following reasons:  

 
(1) Conviction of the permitee of a felony involving dishonesty, deceit, theft, 

assaultive conduct or sexual misconduct. 
 
(2) When the permitee has knowingly made any false or misleading statement 

in any report or record required to be made or kept under this article.  
 
(3) Any other violation of this article. 
 

(b) The city shall give written notice of the revocation or suspension to the permitee, 
which statement shall contain the reasons for the revocation or suspension and, if 
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applicable, the length of the suspension. Such notice shall be personally served on 
the permitee or mailed to the permitee’s last known address. Service of the notice 
shall be deemed complete upon mailing.  

 
(c) The permitee may request an informal hearing on such revocation or suspension 

by submitting a written request to the city finance and budget department within 
fifteen (15) days after the notice of revocation or suspension is given. An informal 
hearing before the city finance and budget department shall be held within fifteen 
(15) days after the request for the same is received by the city. If the permitee 
does not request a hearing within said fifteen-day period, the revocation or 
suspension shall take effect on the sixteenth day after service of the notice of 
revocation or suspension. If a hearing is requested, the revocation or suspension 
shall not take effect until after the informal hearing and service on the permitee of 
a new notice from the city finance and budget department setting forth the city 
finance and budget department’s final decision. Such notice shall be personally 
served on the permitee or mailed to the permitee’s last known address. Service of 
the notice shall be deemed complete upon mailing.  

 
20-48 - Appeal from denial, revocation or suspension of permit. 
 

(a) A person who has been denied a permit or whose permit has been revoked or 
suspended after an informal hearing with the city finance and budget department 
may appeal such decision to the city manager, or authorized designee. The appeal 
shall be requested within ten (10) days from the date on which such person is 
given notice of the determination from which the appeal is taken. The request 
shall be in writing, shall be filed with the city manager, or authorized designee, 
and shall set forth specifically the grounds for such appeal.  

 
(b) The city manager, or authorized designee, shall conduct a hearing in accordance 

with this section. The city manager, or authorized designee, may, in his or her 
discretion, stay any revocation or suspension pending final determination of the 
appeal.  

 
(c) The burden of proof at the hearing shall be on the applicant or permitee to 

establish, by a preponderance of the evidence, that he or she meets all 
requirements for holding a permit under this article. The city manager, or 
authorized designee, shall hear such testimony and consider such evidence as is 
relevant to the determination of such issues. The city manager, or authorized 
designee, shall not be bound by technical rules of evidence or procedure in 
conducting the hearing.  

 
 (d) The city manager, or authorized designee, shall render a written decision 

within thirty (30) days after the hearing is concluded based on the evidence 
presented by the city and the applicant or permitee. The decision of the city 
manager, or authorized designee, shall be final.  
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20-49 - Violations; penalties. 
 

(a) General. 
 

(1) When two (2) or more persons have liability to the city or are responsible 
for a violation of any provision of sections 20-33 through 20-46 of this 
article, their responsibility shall be joint and several.  

 
(2) Each day any violation exists of any provision of sections 20-33 through 

20-46 of this article or the terms and/or conditions of any permit issued 
under the provisions of this article exists shall constitute a separate 
offense. 

 

(b) Civil violations. It shall be a civil violation, punishable as set forth below, for a 
person to: 
 
(1) Fail to perform any act or duty required by any provision of sections 20-33 

through 20-46 of this article. 
 
(2) Violate the terms and/or conditions of any permit issued under the 

provisions of this article. 
 

(c) Civil penalties. Any person that commits a civil violation as set forth in 
subsection (b)(1) or (2) above, shall be subject to a civil action in any court of 
competent jurisdiction to collect a civil penalty for a sum not to exceed two 
thousand five hundred dollars ($2,500.00) base fine for each violation. In seeking 
the assessment of a civil penalty, the following criteria shall be considered:   

 

(1) The seriousness of the violation. 
 
(2) The economic benefit, if any, resulting from the violation. 
 
(3) Any good-faith efforts to comply with the applicable requirements. 
 
(4) The economic impact of the penalty on the violator. 
 
(5) Such other factors as justice may require. 

 
(d) Violations not exclusive. Violations of this article are in addition to any other 

violation enumerated within this Code and in no way limit the penalties, actions 
or procedures which may be taken by the city for any violation of this article 
which is also a violation of any other provision of this Code or any other 
applicable law. The remedies specified herein are cumulative and the city may 
proceed under these or any other remedies authorized by law.  

 
(e) Restitution. In addition to any civil penalty provided for in this article, no permit 

or renewal thereof pursuant to this article shall be issued to any applicant who has 
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engaged in activity under this article without a permit in violation of the 
provisions of this article unless the applicant first pays the amount of permit fees 
for which the applicant would have been liable under the provisions of this article 
had the applicant been permitted. The court shall impose restitution in addition to 
any civil penalties.  

 
(f) Enforcement of judgments. Any judgment for restitution or civil penalties taken 

pursuant to this article may be enforced as any other civil judgment.  
 
 
Part III. - False Alarms 

 
20-50 - False alarms; warning notice. 
20-51 - Police department review of false alarms. 
20-52 - False alarm assessments. 
20-53 - Appeal procedures for assessments. 
20-54 - Grace period. 

 
20-50 - False alarms; warning notice. 
 

When any alarm or alarm system generates two (2) false alarms within any 
consecutive three hundred and sixty-five-calendar-day-period, the police department, or 
authorized designee, shall provide written notification by mail to the alarm business or 
the proprietor alarm owner operating the alarm or alarm system generating the false 
alarm(s), at the address registered with the police department, or authorized designee, that 
one (1) subsequent false alarm within the same period will subject such alarm business or 
such proprietor alarm owner to assessments as provided in this article. 

 
20-51 - Police department review of false alarms. 
 

(a) Upon the police department’s, or authorized designee’s, recording of a third and 
any subsequent false alarm(s) within any consecutive three hundred and sixty-
five-calendar-day-period, the police department, or authorized designee, shall 
provide written notification by mail to the alarm business or the proprietor alarm 
owner, operating the alarm or alarm system generating the false alarm(s), at the 
address registered with the police department, or authorized designee, of such 
false alarm(s).  The written notification to be provided by the police department, 
or authorized designee, shall (i) state the details regarding the false alarm, (ii) 
state the amount of the penalty to be assessed pursuant to section 20-52 below, 
and (iii) set forth the process by which the alarm business or proprietor alarm 
owner may appeal the assessment. 

 
(b) An alarm business or proprietor alarm owner may appeal the penalty to be 

assessed under section 20-52 below by submitting a report to the chief of police, 
or authorized designee, within twenty (20) days of the date of mailing of the 
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police department’s, or authorized designee’s, written notification.  The report 
shall contain:  

 
1. A description of the action taken to discover and eliminate the cause of the 

false alarm(s). 
 
2. The specific reason(s), if any, why the false alarm(s) should not be subject 

to an assessment. Evidence that an alarm was caused by an act of God, 
common cause or action of the telephone company shall constitute valid 
reasons why an assessment should not imposed.  

 
(c) If the report required in subsection (b) is not submitted within the specified time 

period, the alarm business or the proprietor alarm owner shall have waived their 
right to any further review or hearing and the alarm business or the proprietor 
alarm owner operating the alarm system generating the false alarms shall be liable 
for the assessment imposed under section 20-52 below.  

 
(d) After submission of the report required in subsection (b) above, the chief of 

police, or authorized designee, shall review the corrective action taken to discover 
and eliminate the cause of the false alarm(s) and the specific reason(s), if any, for 
the false alarm(s). If the chief of police, or authorized designee, determines that 
the corrective action taken or to be taken will substantially reduce the likelihood 
of false alarms or that a valid reason for the false alarm(s) has been shown, a 
written notice will be sent by mail to the alarm business or the proprietor alarm 
owner at the address registered with the police department, or authorized 
designee, indicating that no assessment will be imposed for that particular false 
alarm(s). The notice shall set forth the findings and conclusions of the chief of 
police, or authorized designee, with respect to the review of the report submitted.  

 
(e) If the chief of police, or authorized designee, determines that the corrective action 

taken or to be taken will not substantially reduce the likelihood of false alarms or 
that a valid reason for the false alarm(s) has not been shown, a written notice shall 
be sent by mail to the alarm business or the proprietor alarm owner at the address 
registered with the police department, or authorized designee, that the alarm 
business or the proprietor alarm owner is liable for the assessment imposed under 
section 20-52 below. The notice shall set forth the findings and conclusions of the 
chief of police, or authorized designee, with respect to the review of the report 
submitted.  

 
(e) The alarm business shall be responsible for the payment of assessment(s) imposed 

upon an alarm system serviced by the alarm business. The proprietor alarm owner 
shall be responsible for the payment of assessment(s) imposed upon a proprietor 
alarm system.  
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20-52 - False alarm assessments. 
 

(a) Every alarm business monitoring an alarm or alarm system, and every proprietor 
alarm owner having an alarm or alarm system, that elicits a police department 
response shall receive a written warning for the second false alarm that occurs 
within any consecutive three hundred and sixty-five-calendar-day-period and, 
unless waived pursuant to section 20-51 above, pay to the city an assessment for 
each and every false alarm that occurs after the first two (2) false alarms within 
any consecutive three hundred and sixty-five-calendar-day-period, as follows:  

 

 Second false alarm warning letter sent 
 
 Third false alarm $150.00 
 
 Fourth false alarm $200.00  
 
 Fifth or more false alarms $250.00  
 

(b) Failure to pay such false alarm assessments within thirty (30) days from the date 
of the notice mailed pursuant to subsection 20-51(d) above, may result in legal 
action by the city, or authorized designee, to collect all unpaid fees and 
assessments.  

 
(c) Failure to pay such false alarm assessments within sixty (60) days from the date 

of the notice mailed pursuant to subsection 20-51(d) above, shall constitute a class 
1 misdemeanor.   

 
20-53 - Appeal procedures for assessments. 
 

(a) Any party aggrieved by a decision of the police department, or authorized 
designee, made pursuant to subsection 20-51(d) may appeal such decision to the 
city manager, or authorized designee. The appeal shall be requested within ten 
(10) days from the date of the notice mailed pursuant to such subsection. The 
appeal shall be in writing, shall be filed with the city manager, or authorized 
designee, and shall set forth specifically the grounds for such appeal.  

 
(b) The city manager, or authorized designee, shall conduct a hearing in accordance 

with this section. The city manager, or authorized designee, may, in his or her 
discretion, stay any enforcement of the assessment pending final determination of 
the appeal. The city manager, or authorized designee, shall set a time and place 
for the appeal hearing as soon as practicable.  

 
(c) The burden of proof at the hearing shall be on the appellant to establish, by a 

preponderance of the evidence that the corrective action taken or to be taken will 
substantially reduce the likelihood of false alarms or that a valid reason for the 
false alarm(s) had been shown. The city manager, or authorized designee, shall 
hear such testimony and consider such evidence as is relevant to the determination 
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of such issues. The city manager, or authorized designee, shall not be bound by 
technical rules of evidence or procedure in conducting the hearing.  

(d) The city manager, or authorized designee, shall render a written decision within 
thirty (30) days after the hearing is concluded based on the evidence presented by 
the city and the appellant. The decision of the city manager, or authorized 
designee, shall be final.  

 
20-54 - Grace period. 
 

All newly installed and reinstalled alarm and alarm systems shall not be subject to 
the provisions of this article relating to the counting and assessment of false alarms for a 
period of thirty (30) days from the date the alarm system becomes operational. For the 
purposes of this section, reinstalled alarm and alarm system means the installation of a 
new control panel.  

 
20-55 – Police Department delegation of Duties. 
 

Except as otherwise provided in this section, the police department is authorized 
to delegate to the alarm administrator, or to any other authorized designee, all duties of 
the police department as set forth in this article.  The police department may not delegate 
(i) its duty to respond to an alarm activation, (ii) its duty to process fingerprints or 
(iii) any other duty specifically reserved to law enforcement. 

 
 
 
 



CITY COUNCIL REPORT

SUBJECT: 
Ordinance 1440-111 - Authorizing the Dedication of 

a USA Easement for the Avondale Boulevard and 

Interstate 10 Traffic Interchange Improvement 

Project 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Sue McDermott, P.E., Director of Development Services & Engineering, 623-333-4211

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve an ordinance authorizing the dedication of an 
easement to the United States for the Avondale Boulevard and I-10 Traffic Interchange (TI) 
Improvement Project and authorize the Mayor or City Manager, and City Clerk to execute the 
necessary documents. 

BACKGROUND:

As a part of the FY10-11 Capital Improvement Program (CIP), the City is in the process of 
constructing roadway widening improvements and installing a traffic signal at the intersection of 
Avondale Boulevard and I-10 (see attached vicinity map). This project was warranted based on the 
increased amount of time to access eastbound I-10 combined with the need for additional lanes 
under the freeway. 

DISCUSSION:

On November 16, 2009, Council adopted an ordinance which allowed the acquisition of real property 
for right-of-way for the Avondale Boulevard and I-10 TI Improvement Project. On January 11, 2010, 
Council adopted an ordinance authorizing the release of a public utility easement (PUE) for this 
same project. The newly acquired right-of-way was within an existing PUE area and is to be 
rededicated as a United States (USA) fee title easement for use by the Salt River Project (SRP) for 
the relocation of an irrigation pipe. At that time, SRP's annual dry-up was scheduled to occur and the 
process to relocate the USA easement and install the new pipe could not be completed before the 
dry-up end. The City requested and received a waiver from SRP to install the irrigation pipe with the 
understanding that the USA easement was forthcoming. The United States Department of the 
Interior Bureau of Reclamation has since reviewed and approved this new easement area as a USA 
fee title easement. 

BUDGETARY IMPACT:

The proposed USA easement will have no budgetary impact on the City. 

RECOMMENDATION:

Staff recommends that the City Council approve an ordinance authorizing the dedication of an 
easement to the United States for the Avondale Boulevard and I-10 Traffic Interchange (TI) 
Improvement Project and authorize the Mayor or City Manager, and City Clerk to execute the 
necessary documents.  
 

 



ATTACHMENTS: 

Click to download

Ordinance 1440-111
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ORDINANCE NO. 1440-111 

 
AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, GRANTING AN EASEMENT TO THE UNITED STATES 
DEPARTMENT OF THE INTERIOR BUREAU OF RECLAMATION FOR 
CONSTRUCTION, RECONSTRUCTION, OPERATION AND 
MAINTENANCE OF WATER DISTRIBUTION SYSTEM PIPELINES. 

 
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF AVONDALE as follows: 
 
SECTION 1.  An easement is hereby granted to the United States Department of the 

Interior Bureau of Reclamation for construction, reconstruction, operation and maintenance of 
water distribution system pipelines, as part of the Salt River Project water distribution system, 
for the Avondale Boulevard and Interstate 10 Traffic Interchange Improvement Project in the 
form attached hereto as Exhibit 1 and incorporated herein by reference, through, over, under and 
across certain real property, generally located along Avondale Boulevard, south of Interstate 10, 
described in  Exhibit A to the easement form attached hereto as Exhibit 1 

 
SECTION 2.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to execute all documents and take all steps necessary to carry out 
the purpose and intent of this Ordinance. 

 
PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 

 
 
 

       
Marie Lopez Rogers, Mayor 

ATTEST: 
 
 
       
Carmen Martinez, City Clerk 
 
APPROVED AS TO FORM: 
 
 
       
Andrew J. McGuire, City Attorney 
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EXHIBIT 1 
TO 

ORDINANCE NO. 1440-111 
 

[Contract and Grant of Easement] 
 

See following pages. 























CITY COUNCIL REPORT

SUBJECT: 
Ordinances 1437-111 and 1438-111 - Dedication of 

Easements to SRP for the Avondale Boulevard and 

I-10 Traffic Interchange Improvement Project 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Sue McDermott, P.E., Director of Development Services & Engineering, 623-333-4211

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council adopt two ordinances dedicating power distribution 
easements to Salt River Project (SRP) for the Avondale Boulevard and I-10 Traffic Interchange (TI) 
Improvement Project and authorize the Mayor or City Manager, and City Clerk to execute the 
necessary documents. 

BACKGROUND:

As a part of the FY10-11 Capital Improvement Program (CIP), the City is in the process of 
constructing roadway widening improvements and installing a traffic signal at the intersection of 
Avondale Boulevard and I-10 TI (see attached vicinity map). This project was warranted based on 
the increased amount of time to access eastbound I-10 combined with the need for additional lanes 
under the freeway. 

DISCUSSION:

On November 16, 2009, Council adopted an ordinance which allowed the acquisition of real property 
for right-of-way for the Avondale Boulevard and I-10 Traffic Interchange Improvement Project. This 
ordinance also included the acquisition of land for several public utility easements. Two (2) of said 
easements will contain only SRP equipment and SRP requires dedicated power distribution 
easements. The dedication of the easements to SRP is necessary to relocate existing power 
facilities for the proposed roadway improvements along Avondale Boulevard. 

BUDGETARY IMPACT:

The proposed dedication of easements to SRP will have no budgetary impact on the City. 

RECOMMENDATION:

Staff recommends the City Council adopt two ordinances dedicating power distribution easements to 
Salt River Project (SRP) for the Avondale Boulevard and I-10 Traffic Interchange Improvement 
Project and authorize the Mayor or City Manager, and City Clerk to execute the necessary 
documents. 

ATTACHMENTS: 

Click to download

Vicinity Map

Ordinances 1437-111

Ordinances 1438-111
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ORDINANCE NO. 1437-111 

 
AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, GRANTING AN EASEMENT TO SALT RIVER PROJECT 
AGRICULTURAL IMPROVEMENT AND POWER DISTRICT. 
 
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF AVONDALE as follows: 
 
SECTION 1.  An easement is hereby granted to Salt River Project Agricultural 

Improvement and Power District in the form attached hereto as Exhibit 1 and incorporated herein 
by reference, through, over, under and across certain real property, generally located along 
Avondale Boulevard, north of Roosevelt Street, as more particularly described and depicted in 
Exhibit A to the easement form attached hereto as Exhibit 1. 

 
SECTION 2.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to execute all documents and take all steps necessary to carry out 
the purpose and intent of this Ordinance. 

 
PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 

 
 
 

       
Marie Lopez Rogers, Mayor 

ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney 
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EXHIBIT 1 
TO 

ORDINANCE NO. 1437-111 
 

[Salt River Project Easement Agreement] 
 

See following pages. 
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ORDINANCE NO. 1438-111 

 
AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, GRANTING AN EASEMENT TO SALT RIVER PROJECT 
AGRICULTURAL IMPROVEMENT AND POWER DISTRICT. 
 
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF AVONDALE as follows: 
 
SECTION 1.  An easement is hereby granted to Salt River Project Agricultural 

Improvement and Power District in the form attached hereto as Exhibit 1 and incorporated herein 
by reference, through, over, under and across certain real property, generally located along 
Interstate Highway I-10, east of Avondale Boulevard, as more particularly described and 
depicted in the easement form attached hereto as Exhibit 1. 

 
SECTION 2.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to execute all documents and take all steps necessary to carry out 
the purpose and intent of this Ordinance. 

 
PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 

 
 
 

       
Marie Lopez Rogers, Mayor 

ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney 
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EXHIBIT 1 
TO 

ORDINANCE NO. 1438-111 
 

[Salt River Project Easement Agreement] 
 

See following pages. 













CITY COUNCIL REPORT

SUBJECT: 
Lease Agreement - Ground Control Coffee and 

Wine Bar, LLC  

MEETING DATE: 
January 3, 2011 

  

TO: Mayor and Council

FROM: Daniel Davis. Economic Development Director (623) 333-1411

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve a Lease Agreement with Ground Control Coffee and 
Wine Bar, LLC and authorize the Mayor or City Manager and City Clerk to execute the necessary 
documents. 

BACKGROUND:

The City of Avondale initiated the development of City Center with the construction of the American 
Sports Centers-Avondale at the Randall McDaniel Sports Complex. The new recreation facility 
opened on November 1, 2010. On July 5, 2010 Council approved the construction of 24,000sf of 
retail space adjacent to the sports facility. The scope of work includes the construction of the core 
and shell of the building. The interior finishes of the buildings will be completed in conjunction of the 
tenant improvements associated with each tenant lease. The retail buildings are scheduled to be 
completed by February 28, 2011. 

DISCUSSION:

During the past year, staff has identified potential businesses that were looking for expansion 
opportunities and would complement the City Center. Staff has negotiated a lease agreement with 
Ground Control Coffee and Wine Bar for approximately 2,500sf of floor space, along with 525 sf of 
patio space. Ground Control Coffee and Wine Bar will utilize the premises for a full service coffee 
and wine bar, pizza restaurant and bistro. The initial term of the lease will be seven (7) years with the 
option to extend the lease for an additional seven (7) year period. The initial annual lease for the 
tenant is $59,940 plus an increase each year beginning in year two (2) and continuing until the end 
of the seven (7) year period for a total of $494,660  
 
The City will provide the tenant an allowance in the amount of $270,000 that will be used for tenant 
improvements, including the dining and public area improvements. The tenant will supply and install 
all kitchen equipment and other furniture, fixtures & equipment needed for the restaurant. The cost of 
these improvements will not be less than $100,000. Any additional costs incurred for building 
improvements will be solely borne by the tenant. The tenant will be responsible for all professional 
design fees associated with the improvements. 

BUDGETARY IMPACT:

Funding for this project was approved by Council and is budgeted in the Parks Capital Improvement 
fund account No. 310-1119-00-8210. Total funds obligated or expended to date for both the 
infrastructure, ASC facility, and the retail building construction are within budget estimates.  
 
 
 

 



RECOMMENDATION:

Staff recommends that the City Council approve a Lease Agreement with Ground Control Coffee and 
Wine Bar, LLC and authorize the Mayor or City Manager and City Clerk to execute the necessary 
documents. 

ATTACHMENTS: 

Click to download

Lease Agreement
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_______________, 20___ 
 
 
 
 
 
 
 
 
 
 

LEASE AGREEMENT 
By and Between 

 
THE CITY OF AVONDALE,  

an Arizona municipal corporation, as Landlord 
 

and 
 

GROUND CONTROL COFFEE AND WINE BAR, LLC,  
an Arizona limited liability company, as Tenant 

 
 
 

 
 
 
 
 
 
 
 
 
 
 

MAIN STREET RETAIL AT AVONDALE CITY CENTER 
Avondale, Arizona 
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LEASE AGREEMENT 
 

This Lease Agreement ("Lease") is made and entered into on _____________________ 
(the "Effective Date"), which shall be the last date of execution of this Lease by Landlord or Tenant 
(as applicable) as set forth in the signature page hereof. 
 

The following is incorporated into and forms a part of the Lease: 
 
COVER SHEET 

 
LANDLORD NAME:  THE CITY OF AVONDALE 

an Arizona municipal corporation 
 
TENANT NAME:  GROUND CONTROL COFFEE AND WINE BAR, LLC, 

an Arizona limited liability company 
 
TENANT ADDRESS:  745 N. 114th Avenue, Suite 2 
    Avondale, Arizona 85323 
 
TRADE NAME:  ________________________ 
 
ITEM 1. PREMISES:  Those certain premises (the "Premises") contemplated to contain 

approximately 2,495 square feet of "Floor Area" (as defined in ITEM 2 of the Cover 
Sheet), and approximately 525 square feet of patio space, located in the retail 
component of the mixed-use development associated with the amateur sports facility 
being constructed by the City of Avondale (the “Sports Facility”) between Corporate 
Drive and City Center Drive at the east side of 114th Avenue, Avondale, Arizona 
(hereafter referred to as the "Center").  The approximate layout of the Center and 
location of the Premises therein are shown on the site plan attached hereto as Exhibit 
A (the "Site Plan").  The Floor Area of the Premises is subject to remeasurement as 
provided in Section 1.1 of the Lease.  Landlord may, from time to time, designate 
additions, deletions and other changes to the Center.  For purposes of this Lease, the 
"Center" shall initially consist of the portion of the Sports Facility development shown on 
the Site Plan, all improvements constructed thereon, together with such additions, 
deletions and other changes as Landlord may from time to time designate for the 
Center, subject to and in accordance with the terms of this Lease. Tenant acknowledges 
that the scope and configuration of the Center may change from time to time as portions 
thereof are developed, and that portions thereof may be converted to condominiums, 
parcelized or otherwise sold separate and apart from other portions thereof, and that as 
a result thereof, notwithstanding anything to the contrary contained in this Lease, 
Landlord may elect to exclude such portions of the Sports Facility development from the 
"Center."  The "Center" shall consist of those portions of the Sports Facility 
development that Landlord may elect, in Landlord's sole discretion, to include in such 
term from time to time.  

 
ITEM 2. FLOOR AREA:  With respect to each building or structure in the Center, the number of 

square feet of floor space intended for exclusive occupancy at each level or story lying 
within the exterior faces of exterior walls thereof (except party walls, as to which the 
center line, not the exterior faces, shall be used), whether or not leased or occupied 
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("Floor Area").  If such space is office space, "Floor Area" shall refer to the rentable 
area of the space in question.   

 
ITEM 3. PERMITTED USE & EXCLUSIVE USE:  Subject to the other provisions of this Lease, 

Tenant shall use the Premises only for a full service coffee and wine bar, pizza 
restaurant and bistro; however, Tenant shall not be permitted to operate a full service sit 
down or takeout restaurant serving Mexican food totaling 15% or more of Tenant's gross 
sales ("Permitted Use"), and for no other use or purpose, and under the Trade Name 
set forth above and under no other trade name, without Landlord’s prior written consent. 
 Tenant will not commit, omit or permit any act, condition or event that is contrary to any 
Legal Requirement or Insurance Requirement, as defined below.   Landlord further 
agrees that during the term of this lease, Landlord will not hereafter enter into a new 
lease in the Center with Tenants whose principal permitted use involves the sale of 
pizza or coffee in an amount greater than 10 percent of their total net sales (the 
“Exclusive Use”).  

 
ITEM 4. Intentionally Left Blank 
 
ITEM 5. INITIAL TERM:  The term of this Lease (the “Initial Term”) shall commence on May 26, 

2011, or sooner, and shall end 84 months from the Commencement Date (defined 
below). Calculation of the “Lease Years” is defined in Article 2. 

 
 OPTION TERM:  The tenant has an option to extend the lease for one additional 84 

month period (the “Option Term”).   
 
 The Initial Term of this Lease, and any Option Term exercised by Tenant, are 

sometimes herein referred to as the "Term." 
 
ITEM 6.  DELIVERY DATE:  The "Delivery Date" shall be the date on which Landlord delivers 

possession of the Premises to Tenant with all of "Landlord's Work" (as described in 
ITEM 11) "substantially complete" (i.e., complete to the extent that Tenant may 
commence "Tenant's Work" (as defined in Exhibit B-2) in the Premises without 
substantial interference from Landlord or its contractor).  Tenant shall acknowledge 
delivery of the Premises by executing the Delivery Date Certificate in the form attached 
hereto as Exhibit B-1. 

  
ITEM 7.  COMMENCEMENT DATE:  Subject to the provisions of this Lease, the Initial Term of 

this Lease and Tenant's obligation to pay "Rent" (as defined in Article 3) shall 
commence on the date (the "Commencement Date") that is the earlier of the following: 
(A) the date that Tenant opens for business to the public in the Premises; or (B) the 
date that is 100 days after the Delivery Date but not later than May 26, 2011.  Within 30 
days after the Commencement Date has been determined, Landlord and Tenant shall 
execute and deliver to each other a commencement date memorandum in the form 
attached hereto as Exhibit D and incorporated herein by this reference ("Form of 
Commencement Date Memorandum"). 

 
ITEM 8. MINIMUM RENT:  The Minimum Rent payable by Tenant pursuant to this Lease shall 

include all of the following: 
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A. From the Commencement Date through the first Lease Year the minimum rent will 
be $59,940.00, plus an increase each year beginning the first month of Year Two of 
the lease and continuing each year thereafter until the end of the first 84 month term 
of the lease. The amount of the fixed rent for Years Two through Seven shall be as 
follows: 

 

 Year 2 - $63,180 

 Year 3 - $66,420 

 Year 4 - $69,660 

 Year 5 - $72,900 

 Year 6 - $79,380 

Year 7 - $83,180 

 
B. In consideration of Tenant opening on or before May 26, 2011, the monthly rent due 

per month shall be waived until September 1, 2011 (the “Free Rent Period”) and 
Tenant shall pay $0.00 per month.  Commencing on September 1, 2011 and 
continuing throughout the Term, Tenant shall make monthly payments toward the 
Minimum Rent.  Tenant shall pay to Landlord Minimum Rent in equal monthly 
installments, in advance, on the first day of each month, without prior notice or 
demand, setoff or deduction.  Minimum Rent shall be prorated for any partial 
calendar month. 

 
ITEM 9. Intentionally Left Blank 
 
ITEM 10. CENTER FLOOR AREA:  The total Floor Area of all buildings and structures in the 

Center from time to time (including the Premises) ("Center Floor Area").   
 
ITEM 11.   IMPROVEMENTS BY LANDLORD AND TENANT:    
 
 A.  Landlord’s Work.   
 
   1. Landlord shall deliver the Premises to Tenant as a "cold dark shell,” 

with: (a) the exterior of the building completed in accordance with the design concepts, 
including all glazing, doors, building skin, patio areas, if any, and all related site 
improvements; (b) the exterior walls of the Premises demised, but the interior of which 
shall not include drywall; (c) the floor of the Premises as unfinished graded dirt; (d) 
utilities in capacities determined by Landlord stubbed to the exterior walls of the 
Premises; (e) HVAC units (excluding distribution equipment) to serve the Premises in 
capacities determined by Landlord, such units will penetrate the roof and be capped; (f) 
HVAC control unit and wiring from control to HVAC units and (g) communications lines 
brought into the suite and terminated at the demark panel (the "Landlord's Work").  
Landlord is not required to perform any additional improvements to the Premises prior to 
the Commencement of the Lease. Tenant agrees to accept the Premises in its "AS IS" 
condition.  All other work done by Landlord at Tenant's request shall be at Tenant's 
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expense and shall be paid for within ten days after the completion of such other work 
and presentation to Tenant of a bill for such work.   

 
   2. Landlord shall have delivered possession of the Premises to Tenant 

on or before the Delivery Date, which is not more than 100 days before the 
Commencement Date. If for any reason, Landlord cannot deliver possession of the 
Premises to Tenant on or before 100 days prior to the Commencement Date, (a) this 
Lease will not be void or voidable and Landlord will not be liable to Tenant for any 
resultant loss or damage and (b) the Commencement Date and Expiration Date shall 
each be delayed by one day for each day of such delay; provided, however, if the 
Commencement Date is delayed by more than 90 days, Tenant, by written notice to 
Landlord prior to the Commencement Date, may terminate this Lease. Tenant will 
execute the Form of Commencement Date Memorandum attached to this Lease as 
Exhibit D within 15 days of Landlord’s request. 

 
 B. Tenant’s Work.   
 
   1. Tenant shall, at its sole cost and expense, fixturize and stock the 

Premises and perform all work designated as "Tenant's Work" in Exhibit B-2 in the 
manner set forth in this Lease.  Tenant shall, at its sole cost and expense, cause an 
architect licensed in the state to prepare interior plans and specifications for Tenant's 
Work. 

 
   2. Tenant agrees to furnish to Landlord, for Landlord's prior review and 

approval, the Plans and Specifications (as such term is referred to in Exhibit B-2) with 
respect to the Premises prepared in the manner and within the time periods required in 
the Construction Guidelines.  If such Plans and Specifications are not furnished by 
Tenant to Landlord within the required time period in a form to permit approval by 
Landlord, then Landlord may avail itself of its options under the Construction Guidelines. 
Landlord's approval of Tenant's Plans and Specifications or any modifications thereof 
shall not constitute the assumption of any responsibility by Landlord for their accuracy or 
sufficiency or their conformity with applicable laws, and Tenant shall be solely 
responsible therefor.  In addition to conforming to the requirements specified in the 
Construction Guidelines, all work performed by Tenant shall comply with such 
reasonable rules and regulations as Landlord and its representatives may make and 
Tenant shall schedule its work so as not to interfere with any work being performed by 
Landlord or by any other tenant in the Center, or with the operation of the Center and its 
tenants. It is further understood and agreed that: (a) Landlord shall have no 
responsibility or liability whatsoever for any loss of, or damage to, any fixtures, 
equipment, merchandise, or other property belonging to Tenant or its agents, 
employees and contractors, installed or left in the Premises; and (b) Tenant's entry upon 
and occupancy of the Premises prior to the Commencement Date shall be governed by 
and subject to all the provisions, covenants and conditions of this Lease.  

 
   3. Additional alterations to the interior and/or exterior of the Premises 

shall be approved by the Landlord. The Tenant shall submit any proposed 
improvements and/or alterations to the Landlord in writing and  drawings, at the request 
of the Landlord. The Landlord has a minimum of 60 days to approve or deny any 
proposed improvements and/or alterations. Tenant is responsible for the cost of any 
such improvements including all applicable fees and charges by City.  Tenant shall be 
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responsible for repairing any damage caused to the Premises by virtue of any 
improvements and/or alterations installed by or on behalf of Tenant.   

 
 C. Performance of Tenant’s Work and Other Alterations. 
 
   1. Tenant shall not perform Tenant's Work or make or cause to be made 

any other alterations, repairs, additions or improvements in or to the Premises (other 
than painting), including the installation of floor covering (other than carpeting), interior 
or exterior lighting, plumbing fixtures, shades, canopies or awnings, or make any 
changes to the counter or soffit face or the mechanical, electrical, plumbing or sprinkler 
systems without providing to Landlord, according to the time requirements set forth in 
the Construction Guidelines, any drawings or specifications required by Landlord, and 
without Landlord's prior written consent, which Landlord may grant or deny in its sole 
and absolute discretion. In the event Landlord grants such consent, such repairs, 
alterations, additions or improvements shall be performed in a good and workmanlike 
manner and in accordance with all applicable legal and insurance requirements and all 
drawings or specifications approved by Landlord.  Any work performed by Tenant shall 
be subject to Landlord's inspection and approval after completion. 

 
   2. Tenant shall timely obtain at its sole cost all certificates and approvals 

with respect to work done and installations made by Tenant that may be required for the 
issuance of a non-temporary certificate of occupancy for the Premises, and shall 
immediately deliver to Landlord a copy of all such certificates and approvals.  Promptly 
upon the completion of its work, Tenant shall repair, clean and restore to their prior 
condition all portions of the Center affected by any work of Tenant.  In the event that any 
mechanic's, materialman's or other lien is filed against the Premises or the Center as a 
result of any work or act of or on behalf of Tenant, Tenant, at its expense, shall 
discharge or bond off the same within ten days from the filing thereof.  If Tenant fails to 
discharge said mechanic's, materialman's or other lien, Landlord may bond or pay the 
same without inquiring into the validity or merits of such lien and all sums so advanced 
and fees incurred (including legal fees) shall be paid by Tenant on demand as Additional 
Rent.  It shall be Tenant's continuing obligation to keep and maintain the Premises and 
all other parts of the Center free from any and all liens arising out of any work 
performed, materials furnished or obligations incurred by or for Tenant.  In addition, 
Tenant shall replace any bonds posted by Landlord pursuant hereto with a suitable bond 
of equivalent amount within seven days after Landlord's demand therefor.  Tenant shall 
have the right to contest the correctness or the validity of any such lien provided Tenant 
is diligently pursuing the matter to resolution and further provided that Landlord, in its 
reasonable judgment, concludes that there is no jeopardy to Landlord's title to the 
Premises or the Center.  In the event Landlord concludes that its title to the Premises or 
the Center is jeopardized hereunder, Tenant shall, within ten days of notice from 
Landlord, procure and record a lien release bond meeting the requirements of ARIZ. 
REV. STAT. § 33-1004, as amended, or any successor statute. 

 
 D. Removal by Tenant.  All repairs, alterations, decorations, additions and 

 improvements made by Tenant shall be deemed to be attached to the leasehold and 
 to have become the property of Landlord upon such attachment. Upon the expiration 
 or sooner termination of this Lease, Tenant shall not remove any of such alterations, 
 decorations, additions and improvements, except that trade fixtures, furniture and 
 equipment installed by Tenant may be removed if:  (1) such trade fixtures, furniture 
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 and equipment are not integral to the operation of the Building or the Premises (by 
 way of example only and not limitation, HVAC systems and plumbing may not be 
 removed); (2) all Rents hereunder are paid in full; and (3) Tenant has performed all 
 of its other obligations hereunder.  Notwithstanding the foregoing, prior to the 
 expiration of the Term, Landlord may designate by written notice to Tenant those 
 alterations, decorations, additions and improvements which shall be removed by 
 Tenant at the expiration or termination of this Lease and Tenant shall promptly 
 remove same and repair any damage to the Premises caused by such removal.  
 Tenant hereby acknowledges and agrees that any property remaining in the 
 Premises after the expiration or earlier termination of this Lease, shall be deemed 
 abandoned by Tenant and Landlord may dispose of such personal property as it 
 deems appropriate, at Tenant's cost, without any liability to Tenant therefore. 

 
 E. Allowance for Tenant Improvement Costs.  Landlord and Tenant agree that 

 Landlord will provide Tenant $270,000.00 for Tenant Improvements, including the 
 dining and public area improvements, dining room furnishings, professional and/or 
 utilities fees, signage or other costs incurred in providing Tenant Improvements.  Any 
 cost for the Tenant Improvements above $270,000.00 shall be solely borne by 
 Tenant.    

 
 F. Kitchen Equipment and Improvement Costs.  Tenant agrees that as part of the 

 Tenant Improvements, it shall supply and install all necessary kitchen equipment, 
 kitchen and service area furniture, and other furniture, fixtures & equipment and 
 opening materials needed for the proper functioning of the restaurant with a cost not 
 less $100,000.00.  Any amount less than $100,000.00 (the “Tenant Shortfall”), will 
 be deducted by Landlord from Tenant’s allowances as set forth in ITEM 11(E) and 
 the Landlord’s maximum responsibility for Tenant’s Improvement Costs shall be 
 reduced by the amount of the Tenant Shortfall. 

 
 G. Design Services and Fees. The Landlord will pay for all professional fees 

 associated with the cold dark shell design and construction of the Premises. 
 The Tenant will pay for all professional fees associated with the design and review of 
 the Tenant Improvements. 

 
 H. Development Services and Fees. The Landlord will pay for all municipal 

 development and infrastructure hookup and impact fees associated with the 
 Premises.  

 
ITEM 12.  GUARANTOR:   
 
 Name:  Sean Rassas 
 

Address:  18129 W. Juniper Dr. Goodyear AZ 85338 
 
Telephone:  623-606-6874 
 
Social Security #  
or EIN:  355-58-6046 
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ITEM 13.   SECURITY DEPOSIT:  An amount equal to $5,000.00, to be paid at the time of Tenant's 
execution of this Lease ("Security Deposit").  See Article 33. 

 
 
ITEM 14. TENANT'S STORE PLANNING CONTACT PERSON: 
 

Name:    ___________________________ 
 
Address:   ___________________________ 
   ___________________________ 
 
Telephone: ___________________________ 
 
Email:  ___________________________ 

 
ITEM 15. Intentionally Left Blank 
 
ITEM 16. Intentionally Left Blank 
 
ITEM 17. CITY:  The City of Avondale, an Arizona municipal corporation (the "City"). 
 
ITEM 18. STATE:  The State of Arizona (the "State"). 
 
ITEM 19. BUILDING:  the building in the Center in which the Premises are located, or the retail 

portion of the building in the Center in which the Premises are located. 

[Balance of this page intentionally left blank.] 

 



 

1157483.9  12/30/2010 
1 

LEASE AGREEMENT 

ARTICLE 1 
 

Lease of Premises; Right to Remeasure; Use of Common Areas; Reservation of Rights 

 1.1 Lease of Premises; Right to Remeasure.  Landlord hereby leases to Tenant, and 
Tenant hereby leases from Landlord, the Premises. Within 30 days after the Delivery Date, either 
party shall have the right to cause the Floor Area of the Premises to be measured by an architect at 
the cost of the electing party.  If the Floor Area of the Premises differs from the Floor Area set forth 
in ITEM 1 of the Cover Sheet and the non-electing party agrees with such measurement, the 
Minimum Rent and all other charges and allowances (including the Construction Allowance, if any) 
payable hereunder based upon the Floor Area of the Premises shall be appropriately adjusted. If 
the other party disputes the determination of the Floor Area based on the measurement, and if such 
party shall so notify the measuring party within five days after receipt of the measurement, the 
disputing party shall have the right, at its own cost, to have the Premises remeasured by an 
architect. If the two measurements differ, the parties shall select an independent third architect, 
whose measurement of the Floor Area in the Premises shall control. 

 1.2 Use of Common Areas.  Except as otherwise specifically set forth by the Landlord in 
subsequent documents governing the use of the Center Common Areas, Landlord grants to 
Tenants and its agents, employees and invitees, the non-exclusive right, together with all of the 
occupants of the Center and their agents, employees and invitees, to use the Common Areas. 

 1.3 Landlord's Reservation of Rights.  Landlord reserves "as-is":  (A) the exclusive use 
of the exterior walls (other than the storefront), the roof, the airspace above the roof and the space 
below the floor slab; and (B) the right to install, maintain, use, repair and/or replace pipes, ducts, 
conduits and wires in the space above the interior surfaces of the ceilings, below the finished floor, 
within the demising walls of the Premises and in all of the "Common Areas" (as defined in Article 
4) of the Center. 

 
ARTICLE 2 

 
Lease Year; Option Term; Obligation to Open and Continuously Operate 

 2.1 Lease Year.  For purposes of this Lease, the term "Lease Year" shall mean a period 
of 12 full, consecutive calendar months. The first Lease Year shall commence on the 
Commencement Date and end on the last day of the twelfth full calendar month following the 
Commencement Date.  If the Commencement Date occurs on a date other than the first day of the 
month, then the first Lease Year shall include the partial month between the Commencement Date 
and the last day of the month during which the Commencement Date occurs, and the Minimum 
Rent and other charges payable during such partial month shall be appropriately prorated based on 
the number of days in such month.  Notwithstanding anything in this Lease to the contrary, in the 
event the last day of the final Lease Year of the Initial Term would otherwise occur on a date other 
than December 31st, then such final Lease Year shall automatically be extended to include the 
period between the date on which the Initial Term would otherwise expire and the next succeeding 
December 31 (such period being herein referred to as the "Extended Period") and the Minimum 
Rent and other charges payable during the Extended Period shall be the same as the Minimum 
Rent and other charges payable during such final Lease Year.  Any Lease Year which is for any 
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reason shorter than a full 12-month calendar year is sometimes herein referred to as a "partial" 
Lease Year.  For purposes of calculating and paying the Minimum Rent and all recurring 
"Additional Rent" (as defined in Article 3) payable under this Lease during any partial Lease Year, 
such charges shall be appropriately prorated based on the number of days in such partial Lease 
Year. 

 2.2 Option Term.  Provided, (A) Tenant is fully operating its business for the Permitted 
Use in all portions of the Premises; and (B) no "Event of Default" (as defined in Article 23) exists 
on the date Tenant exercises its right or on the date that the Option Term would otherwise 
commence, Tenant shall have the right to extend the Initial Term for the Option Term by delivering 
written notice (the "Option Notice") to Landlord not less than 180 days prior to expiration of the 
Initial Term (the “Exercise Window”).  The right to exercise the Option Term is personal to the 
named Tenant herein and may not be exercised by any person or entity other than Tenant or a 
permitted assignee.  Provided Tenant has properly and timely exercised the applicable Option 
Term, prior to the expiration of the Exercise Window, the Term shall be extended for the period of 
the Option Term, and all terms, covenants and conditions of the Lease shall remain unmodified and 
in full force and effect, except that Minimum Rent payable by Tenant during the Option Term shall 
be as set forth in ITEM 8 of the Cover Sheet.  Notwithstanding anything contained in this Lease to 
the contrary, in the event Tenant properly exercises its option to extend the Term, Tenant shall be 
deemed to have waived any existing Opening or On-Going Co-Tenancy Failure(s) and Tenant's 
Economic Termination Right as of the date of Tenant's Option Notice. 

 2.3 Tenant Obligation to Open and Continuously Operate.  Tenant agrees to open for 
business to the public in the Premises on the Commencement Date and to continuously operate 
thereafter throughout the remainder of the Term and on all business days during the Center 
business hours except for major holidays including Christmas, New Years Day, and Thanksgiving 
(as reasonably adjusted by Landlord from time to time). If Tenant fails to open for business by the 
Commencement Date, or "ceases operating" (as defined in this Section) at any time during the 
Term (including an Option Term exercised by Tenant), then and in either of such events, in addition 
to Landlord's other rights and remedies with respect to such default, Tenant shall pay to Landlord, 
in addition to the Minimum Rent and Additional Rent payable hereunder, as liquidated damages 
("Liquidated Damages"), an additional amount equal to 50% of the total Rent due from Tenant 
hereunder (calculated at a daily rate based on a 30-day month) for each day between the 
Commencement Date and the date Tenant opens for business in the Premises as required under 
this Lease, or between the date Tenant ceases operating for business in the Premises and the date 
Tenant resumes operating for business in the Premises as required under this Lease (as 
applicable). Tenant shall pay Landlord the Liquidated Damages together with the monthly 
installments of Minimum Rent and other charges payable under this Lease. Tenant agrees that the 
forgoing amount of Liquidated Damages is a reasonable estimate of the damage to Landlord that 
would be caused by Tenant's failure to open or continuously operate the Premises for business as 
required under this Lease.  Tenant covenants that it shall, from and after the Commencement Date, 
continually operate in the Premises for the Permitted Use and under the name as approved by 
Landlord. Tenant agrees to operate with diligence and in accordance with the best standards of 
operation for retail businesses.  Tenant acknowledges that the Center is an interdependent 
enterprise and its success is dependent upon the opening and continued operation of Tenant's 
business in accordance with the terms of this Lease.  Tenant shall maintain in the Premises all 
suitable furniture, fixtures, equipment and other personal property necessary for the conduct of 
Tenant's business therein.  For purposes of this Section, the term "ceases operating" shall mean 
and refer to any period when Tenant has not been open for business with the public in the Premises 
in accordance with the provisions of this Lease for 15 or more consecutive days (exclusive of 
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reasonable periods during which the Premises are being restored following casualty damage 
thereto or a "Taking" (as defined in Article 22) thereof, and periods during which the Premises are 
being remodeled (such periods of remodeling not to exceed a total of 20 days in the aggregate 
during any single Lease Year)); PROVIDED, HOWEVER, in the event Tenant resumes operating 
for business in the Premises as required hereunder following any period during which Tenant 
ceases operating, but fails thereafter to remain open for a period of at least 180 consecutive days 
following such resumption of operations, then Tenant shall be deemed not to have resumed 
operating for business in the Premises for purposes of this Section and, without limiting the 
foregoing provisions of this Section, Tenant shall pay Landlord Liquidated Damages, retroactively, 
for the period between the date Tenant resumed operating for business in the Premises and the 
date Tenant is deemed to have resumed operating for business in the Premises as provided in this 
Section (i.e., the date on which Tenant has resumed operating for a period of not less than 180 
consecutive days). 

 
ARTICLE 3 

 
Rent; Payment of Rent; Late Charge 

 3.1 Rent.  The term “Rent” shall mean all amounts required to be paid by Tenant to 
Landlord under this Lease.  Tenant shall pay Landlord the following amounts as Rent: 

  A.  Minimum Rent.  Commencing as of September 1, 2011 and continuing 
throughout the Term, Tenant shall pay to Landlord Minimum Rent in equal monthly installments (as 
set forth in ITEM 8 of the Cover Sheet), in advance, on the first day of each month, without prior 
notice or demand, setoff or deduction.  Minimum Rent shall be prorated for any partial calendar 
month.  If the Commencement Date is a date other than the first day of a calendar month:  (1) 
Minimum Rent for the month containing the Commencement Date shall be prorated based upon the 
ratio that the number of days in the Term within such month bears to the total number of days in such 
month; and (2) the initial monthly rental period shall include the month in which the Commencement 
Date occurs and the following full calendar month (unless the Commencement Date is the first day of 
a calendar month, in which event the initial monthly rental period shall include only the month 
containing the Commencement Date). 

  B. Additional Rent.  The term "Additional Rent" means all amounts required to 
be paid by Tenant to Landlord hereunder, other than Minimum Rent, whether or not such amount is 
specifically designated Additional Rent. 

  3.2 Payment of Rent.  Tenant shall pay all sums required to be paid to Landlord, 
without prior notice, demand, setoff or deduction, at the office of Landlord, City of Avondale, 11465 
W. Civic Center Drive, Suite 250, Avondale, Arizona 85323, Attention:  Accounts Receivable, or at 
such other place or places as Landlord may designate from time to time.  The obligation of Tenant to 
pay any amount due to Landlord hereunder shall be independent of any obligation of Landlord under 
this Lease.  

  3.3 Late Charge.  Tenant hereby acknowledges that late payment by Tenant to 
Landlord of Rent shall cause Landlord to incur various expenses not contemplated by this Lease, the 
exact amount of which is presently difficult to ascertain.  Accordingly, if any payment of Rent due from 
Tenant under this Lease is not received by Landlord when due, then, in addition to the required 
payment, Tenant shall also pay to Landlord a "Late Charge" equal to $50.00 per day after a seven 
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calendar day grace period, plus interest from the end of the grace period to the date of payment at 
the rate of 12% per annum unless prohibited by law, in which event the rate shall be the maximum 
rate permitted by law (the “Interest Rate”).  Tenant agrees that the Late Charge represents a fair and 
reasonable estimate of the expenses that Landlord shall incur by reason of a late payment by Tenant. 
 Acceptance of the Late Charge by Landlord shall not constitute a waiver of Tenant's default with 
respect to any past due amounts, nor prevent Landlord from exercising any other rights and remedies 
granted to Landlord under this Lease or at law or in equity.  The Late Charge and the interest on past 
due amounts shall be considered Additional Rent. 

 3.4 Rent Tax.  Tenant shall pay to Landlord all Rent Tax (as defined below) due in 
connection with this Lease or the payment of Rent hereunder, which Rent Tax shall be paid by 
Tenant to Landlord concurrently with each payment of Minimum Rent made by Tenant to Landlord 
under this Lease.  For purposes of this paragraph, "Rent Tax" means any tax or excise on rent or on 
other sums or charges required to be paid by Tenant under this Lease, and gross receipts tax, 
transaction privilege tax or other tax, however described, which is levied or assessed by the United 
States of America, the state in which the Center is located or any city, municipality or political 
subdivision thereof, against Landlord in respect to the Minimum Rent or other rental or charges 
payable under this Lease or as a result of Landlord's receipt of such rents or other charges accruing 
under this Lease. 

 
ARTICLE 4 

 
Common Areas; Control of Common Areas; Operating Costs; Trash 

 4.1 Common Areas.  The Common Areas shall be operated and maintained by the 
Landlord.  The term "Common Areas" means all areas, space, equipment and services in or 
serving the Center and the Premises provided for the common or joint use and benefit of Landlord, 
Tenant and the occupants of the Center and their employees, agents, servants, customers and 
other invitees, including, without limitation, storage areas not within the Premises, public restrooms 
other than those within the Premises, offices not within the Premises, utility rooms other than those 
within the Premises, the parking areas serving the Center (the use of which is subject to the fees, 
rules and regulations established therefor by the operator of the parking facility from time to time), 
access roads, corridors, balconies, stairs, elevators, escalators, driveways, retaining walls, exterior 
boundary walls and fences, water, sanitary and storm sewers (including, without limitation, any on 
or off-site sewer lines), on or off-site water retention and drainage facilities serving the Center and 
which Landlord is required to maintain (however, Landlord shall only maintain as part of the 
Operating Costs, sanitary sewers up to the Premises), gas, electric, telephone and other utilities 
lines, systems, conduits and facilities to the perimeter walls of any building (even though intended 
for the use of only one or a limited number of occupants) and those serving more than one 
premises within a building, and any of the foregoing which serve the Common Areas, plantings, 
landscaped areas, truck service ways, loading dock areas and facilities, courts, ramps, sidewalks, 
any drinking fountains, and the facilities appurtenant to the foregoing. 

 4.2 Control of Common Areas.  Subject to the Landlord’s subsequent documents 
relating to use of the Common Areas, it is agreed that:  (A) all Common Areas shall be subject to 
the exclusive control and management by Landlord, and Landlord shall have the right at any time 
(either before, during or after the initial arrangement of the entrances, access roads, parking areas 
and other Common Areas), to construct buildings and other improvements thereon and therein, and 
to permit the owners and occupants of land located outside the Center and Premises and their 
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invitees to use the Common Areas; (B) Landlord shall have the right to demolish and make 
alterations and additions to the buildings in the Center (including the construction of additional 
buildings therein), and to add and exclude areas from the Center, and to relocate improvements; 
and (C) Landlord shall have the right to do and perform such other acts in and to the Common 
Areas as Landlord shall determine to be advisable, in its sole and absolute discretion.  The rights of 
Landlord as reserved in this Lease shall be subject to the condition that no exercise of such rights 
by Landlord shall alter the physical dimensions of the Premises, or change their location or relative 
proximity to other stores, or otherwise materially or unreasonably interfere with the conduct of 
Tenant's business in the Premises.   

 4.3 Operating Costs.  The term "Operating Costs" or “Operating Expenses” shall 
mean the total cost and expense incurred in managing, operating, maintaining, replacing, 
equipping, inspecting, protecting, and repairing the Common Areas.   

  A. Included in Operating Costs. Operating Costs include, but are not 
necessarily limited to, real and personal property taxes and assessments (and any tax levied in 
whole or in part in lieu of or in addition to real property taxes); wages, salaries and compensation of 
employees employed at or allocated to the Center; consulting, accounting, legal, janitorial, 
maintenance, guard, and other services; management fees and costs (charged by Landlord, any 
affiliate of Landlord, or any other entity managing the Center and determined at a rate consistent 
with prevailing market rates for comparable services and projects); reasonable reserves for 
Operating Expenses; that part of office rent or rental value of space in the Center used or furnished 
by Landlord to enhance, manage, operate, and maintain the Center; power, water, waste disposal, 
and other utilities; project signage, landscape, and fire protection; rooftop heating, ventilating and 
air conditioning system (the "HVAC System"); office supplies, materials and supplies; maintenance, 
repairs, and necessary replacements of Common Area items; insurance obtained with respect to 
the Center; depreciation on personal property and equipment (except as set forth in subsection 
4.3(C) below or which is or should be capitalized on the books of Landlord); and any other costs, 
charges, and expenses which, under generally accepted accounting principles, would be regarded 
as management, maintenance and operating expenses. 

  B. Cost & Interest.  Operating Costs also include the cost (amortized over such 
period as Landlord will reasonably determine) together with interest at the greater of (1) the Prime 
Rate prevailing plus 2% or (2) Landlord’s borrowing rate for such capital improvements plus 2%, on 
the unamortized balance of any capital improvements (a) which are made to the Center by Landlord 
for the purpose of reducing Operating Expenses, or (b) which are required under any governmental 
law or regulation that was not applicable to the Center at the time it was constructed and which are 
not a result of special requirements for any tenant’s use of the Center (whether or not such law or 
regulation is applicable to the Center as a result of Landlord’s or any tenant’s status under such law 
or regulation, Landlord’s or any tenant’s use, occupancy, or alteration of any portion of the Center, 
or improvements made by or for any tenant in its premises). Notwithstanding the foregoing, the 
Center’s Operating Expenses will not include the cost of capital improvements which are required to 
be made to any tenant’s premises. 

  C. Excluded from Operating Costs.  Operating Costs shall not include (1)  the 
"Security Services” (as defined in this Article), which shall be separately billed to and payable by 
Tenant as provided below in this Article; (2) depreciation on the Center (other than depreciation on 
personal property, equipment, window coverings on exterior windows provided by Landlord and 
carpeting in public corridors and common areas); (3) costs of alterations of space or other 
improvements made for tenants of the Center; (4) finders’ fees and real estate brokers’ commissions; 
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(5) ground lease payments, mortgage principal or interest, if any; (6) capital items other than those 
referred to in clause 4.3 (B) above; (7) costs of replacements to personal property and equipment for 
which depreciation costs are included as an Operating Expense; (8) costs of excess or additional 
services provided to any tenant in the Center which are directly billed to such tenants; (9) the cost of 
repairs due to casualty or condemnation which are reimbursed by third parties; (10) any cost due to 
Landlord’s breach of this Lease; (11) any income, estate, inheritance, or other transfer tax and any 
excess profit, franchise, or similar taxes on Landlord’s business; (12) all costs, including legal fees, 
relating to activities for the solicitation and execution of leases of space in the Center; (13) any legal 
fees incurred by Landlord in enforcing its rights under other leases for premises in the Center; and 
(14) Maintenance of Center signage along Avondale Boulevard and Interstate 10, if any.  The cost of 
common signage maintenance for the Center will be paid for by the Tenants on a pro-rata basis. 
 
  D. Adjustments.  The Operating Expenses which vary with occupancy and which 
are attributable to any part of the Term in which less than 95% of the Rentable Area of the Center is 
occupied by tenants, will be adjusted by Landlord to the amount which Landlord reasonably believes 
that they would have been if 95% of the Rentable Area of the Center had been so occupied. 
 
  E. Representations.  Tenant acknowledges that Landlord has not made any 
representation or given Tenant any assurances that the Operating Expenses Base will equal or 
approximate the actual Operating Expenses per square foot of Rentable Area of the Premises for any 
calendar year during the Term. In no event shall Operating Expenses within the control of Landlord 
exceed 5% per year. 
 
  F. Marketing Costs. The Landlord has the right to implement a marketing 
program for the Center.  The cost of marketing the Center, both on-premise and off-premise, will be 
paid for by the Tenants on a pro-rata basis.  The Tenant has the right of review and reasonable 
approval of its pro-rata share of marketing costs. 
 
 4.4 Tenant's Operating Costs Contribution.   
 
  A. Operating Expenses.  
 
   1. First Lease Year.  Commencing on the first day of the first Lease Year, 
Tenant agrees to pay operating expenses on a per-square-foot basis.  Tenant agrees to pay $0.44 
per square foot of Floor Area in the Premises, plus Tenant’s patio space, per month, for the entirety of 
the first Lease Year.   
 
   2.   Annual Calculation for Second Lease Year & Thereafter.  
Commencing on the first day of February of the second Lease Year, and continuing during the entire 
Term (including the Option Period, if exercised), Tenant shall pay Landlord a contribution toward the 
Operating Costs.  At the end of the first Lease Year, Landlord shall calculate the actual total operating 
costs for the first year.  The actual total operating costs will be used to calculate the estimated total 
Operating Costs for the subsequent year of the Term (the “Estimated Annual Operating Costs” or 
“EAOC”).  The Landlord will (a) calculate the Estimated Annual Operating Costs by multiplying the 
immediately preceding calendar year actual total Operating Costs by 103% and (b) calculate Tenant’s 
share of the Estimated Annual Operating Costs by dividing the total rentable square footage of 
Tenant’s Premises by the total rentable square footage of the Center (the “Tenant’s Percentage 
Share” or “TPS”).  Tenant agrees to pay Tenant’s portion of the total Operating Costs for each year 
(the “Tenant’s Operating Costs Contribution” or “TOC”) calculated as follows: 
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TOC = EAOC x TPS 
 
Tenant shall pay the Tenant’s Operating Costs Contribution in equal monthly installments on the first 
day of each month, starting on the first day of February of the second Lease Year.  Tenant’s 
Operating Costs Contribution shall be appropriately prorated for any partial calendar year in which 
this Lease commences, expires or terminates, Tenant’s Operating Costs Contribution shall be 
prorated, if applicable, on a per diem basis. 
 
  B. Annual Settlement.  Within 30 days after the end of each calendar year or as 
soon after such 30-day period as practicable, Landlord will deliver to Tenant a statement of amounts 
payable under section 4.4(A) for such calendar year prepared and certified by Landlord. Such 
certified statement will be final and binding upon Landlord and Tenant unless Tenant objects to it in 
writing to Landlord within 15 days after it is given to Tenant. If such statement shows an amount 
owing by Tenant that is less than the estimated payments previously made by Tenant for such 
calendar year, the excess will be held by Landlord and credited against the next payment of Rent; 
however, if the Term has ended and Tenant was not in default at its end, Landlord will refund the 
excess to Tenant. If such statement shows an amount owing by Tenant that is more than the 
estimated payments previously made by Tenant for such calendar year, Tenant will pay the 
deficiency to Landlord within 30 days after the delivery of such statement. Tenant may review 
Landlord’s records of the Operating Expenses, at Tenant’s sole cost and expense, at the place 
Landlord normally maintains such records during Landlord’s normal business hours upon reasonable 
advance written notice. 
 
 4.5 Security Services.  In addition to Tenant's Operating Costs Contribution, if Landlord 
elects to provide security services (in the exercise of Landlord's sole and absolute discretion) in the 
Common Areas ("Security Services"), Tenant shall pay its proportionate share of the costs thereof; 
PROVIDED, HOWEVER,  if Landlord so elects to provide Security Services: (A) the Security Services 
shall be intended solely for the operation and benefit of the Common Areas and not for the benefit or 
protection of the Premises or any other premises occupied by tenants or occupants of the Center; 
and (B) except for instances of gross negligence of Landlord, its agents, employees or contractors, 
Landlord shall not be liable in any manner whatsoever to Tenant or any third party by reason of any 
act or omission of Landlord in providing or maintaining Security Services (or electing not to provide or 
maintain Security Services) in the Common Areas.  Tenant shall pay Tenant's Proportionate Share of 
Security Services to Landlord in equal monthly installments on the first day of each calendar month, 
in advance, in an amount reasonably estimated by Landlord from time to time and shall be prorated 
for any partial calendar month based upon the ratio that the number of days in such month within the 
Term bears to the total number of days in such month.  For the calendar year in which this Lease 
commences, expires or terminates, Tenant's Share of Security Services shall be prorated, if 
applicable, on a per diem basis. 
 
 4.6 Administrative Fee.  In addition to the above-referenced amounts payable by Tenant 
to Landlord, in consideration of Landlord's administrative costs in connection with the Security 
Services, "Landlord's Insurance" (as defined in Article 7) and "Real Estate Taxes" (as defined in 
Article 7), Tenant shall pay Landlord an administrative fee (the "Administrative Fee") equal to 15% 
of the total amount of Tenant's Proportionate Share of Security Services, "Proportionate Share of 
Landlord's Insurance" (as defined in Article 7) and "Proportionate Share of Real Estate Taxes" 
(as defined in Article 7).  Commencing as of the Commencement Date, Tenant shall pay the 
Administrative Fee in equal monthly installments on the first day of each calendar month, in advance, 
in an amount based upon the estimated Security Services, Landlord's Insurance and Real Estate 
Taxes from time to time and shall be prorated for any partial calendar month based upon the ratio that 
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the number of days in such month within the Term bears to the total number of days in such month. 
For the calendar year in which this Lease commences, expires or terminates, the Administrative Fee 
shall be prorated, if applicable, on a per diem basis. Additionally, if Tenant elects to remain open for 
business after normal operating hours, Tenant shall pay its Proportionate Share (based upon the 
Floor Area of all tenants so electing to remain open after normal operating hours) of any additional 
costs incurred during the additional hours that the Premises remain open. 
 
 4.7 Summary.  Within 90 days after the end of each calendar year, Landlord shall furnish 
Tenant with a statement in reasonable detail summarizing the actual Security Services and the 
Administrative Fee for the preceding calendar year and showing the calculation of Tenant's 
Proportionate Share. If the aggregate of Tenant's monthly payments of all or any of the Security 
Services and the Administrative Fee during any calendar year exceeds the amount, which is actually 
due from Tenant with respect to such Security Services and the Administrative Fee, the excess shall 
be credited against the next succeeding monthly estimated payments of such Security Services and 
the Administrative Fee. If the aggregate of the monthly estimated payments paid by Tenant during 
any calendar year with respect to any or all of such Security Services and the Administrative Fee is 
less than the actual amount due hereunder, Tenant shall pay Landlord the amount of the deficiency 
within 30 days after demand therefor by Landlord. 
 
 4.8 Trash.  Tenant shall be solely responsible for the removal of trash and garbage from 
the Premises, including the placing of all trash and garbage in containers approved or provided by 
Landlord or Landlord's contractor for such purpose, and shall contract directly for such service with 
the provider thereof.  Tenant understands and agrees that Landlord may direct Tenant to contract 
with a trash removal provider chosen by Landlord, provided the cost of such service is reasonable.  
Notwithstanding the foregoing, Landlord may establish a common trash removal program for the 
Center (or certain tenants and occupants therein, which may include Tenant) and in the event the 
removal of Tenant's trash and garbage is included in such program, Tenant shall pay its proportionate 
share (based on the Floor Area of the tenants and occupants included in such trash program) of the 
costs of trash disposal and compactor costs (collectively, the "Trash Removal Costs") within  20 
days after receipt of an invoice therefor from time to time (but not more often than monthly).  In the 
event Landlord does not establish a common trash removal program, Tenant shall obtain and pay for 
the cost of such service directly from a local provider.  If Tenant fails to pay all or any portion of such 
cost to such provider, Landlord shall have the right (but not the obligation) to pay such cost and to bill 
Tenant for the same.  Tenant shall, within 15 days after receipt of a bill therefor, pay Landlord as 
Additional Rent an amount equal to the costs paid to such provider by Landlord, together with an 
amount equal to 25% of such costs. 
 
 

ARTICLE 5 
 

Intentionally Left Blank. 
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ARTICLE 6 
 

Gross Sales: Records and Reporting;  
Definition of Gross Sales 

 6.1 Gross Sales Records and Reporting.  Whether or not Tenant is required to pay 
Percentage Rent, on or before the 15th day of each calendar month, Tenant shall furnish to 
Landlord, at the following address (or such other address as Landlord may designate in writing from 
time to time): City of Avondale, 11465 W. Civic Center Drive, Avondale, Arizona 85323-6809, Suite 
610, Attention:  Finance Director, a written statement of Gross Sales for the preceding calendar 
month, such statement to be in a form reasonably acceptable to Landlord.  Within 45 days after the 
last day of each Lease Year Tenant shall also furnish to Landlord a statement, certified by an officer 
of Tenant, of Gross Sales for the preceding Lease Year and shall tender therewith the balance of 
Percentage Rent due, if any, for such Lease Year. If the installments of Percentage Rent paid by 
Tenant for any Lease Year exceed the amount thereof due for such Lease Year, Landlord shall 
credit the amount of the overpayment, first to the payment of Minimum Rent due and unpaid, and 
the rest, if any, shall be applied to Percentage Rent payments next falling due. Tenant shall keep at 
its home office during the Term hereof, for a period of three years after the close of each Lease 
Year, or longer if there is an ongoing dispute regarding such Gross Sales, a complete record of 
Gross Sales from the Premises in accordance with generally accepted accounting principles 
consistently applied.  The Landlord may request certification of requested documents by a Certified 
Public Accountant selected by the Landlord. 

 6.2 Definition of Gross Sales.  The term "Gross Sales" means the aggregate gross 
amount of all sales of food, beverages and merchandise transacted or made and all charges for 
services performed on or from the Premises (including gift and merchandise certificates), rental of 
equipment and all business (including, but not limited to, all sales by telephone or mail, catalogue 
and internet sales when merchandise is either ordered or purchased on the Premises, vending 
machines, all other merchandising dispensing equipment, receipts from pay telephones, interest, 
finance charges, service charges) transacted in, upon or from the Premises by Tenant, its 
subtenants, licensees, contractors, franchisees or any other occupants of the Premises, including 
all sales made from cash or upon credit, or partially for cash and partially upon credit and upon any 
other money transfer procedure accomplished by electronic transfer or similar method, or by barter 
or exchange, regardless of collection of charges for which credit is given and all sales, charges or 
unreturned deposits for services and business transacted for which orders are taken in, upon or 
from the Premises regardless of whether or not the merchandise sold is delivered wholly or in part, 
the services are rendered or the business is transacted in, upon or from the Premises. Each sale, 
charge or business transacted upon installments or contracts thereof shall be treated as a Gross 
Sale for the full price or charge to the customer in the month in which such sale, charge or contract 
shall be made. Gross Sales shall not include, or shall be deducted therefrom, as appropriate:  (A) 
any sales tax levied upon such sales or charges, including, the amount of any City, county, State or 
federal sales, use, luxury or excise tax on such sales which is both added to the selling price (or 
absorbed therein) and paid to the taxing authorities by Tenant; (B) interstore transfers of 
merchandise where such transfer is made solely for the convenient operation of the business of 
Tenant and not for purpose of consummating a sale which has theretofore been made in or from 
the Premises and/or for the purpose of depriving Landlord of the benefit of a sale which otherwise 
would be made in or from the Premises; (C) cash or credit refunds; returns to suppliers or 
manufacturers; (D) any penalty charged by Tenant for a returned check; (E) reimbursement of 
amounts for postage, express or delivery services, including, but not limited to, United Parcel 
Service, incurred in delivering merchandise to customers, provided that such charges are at all 
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times properly segregated from amounts includable in Gross Sales and so identified on Tenant's 
records; (F) for sales at a discount to bona fide employees of Tenant, only the discounted purchase 
price shall be included in Gross Sales, provided such sales do not exceed a total of 2% of Tenant's 
total Gross Sales, in the aggregate, in any Lease Year; (G) any sale of fixtures or equipment not in 
the regular course of Tenant's business or after use thereof; (H) gift certificates, or like vouchers, 
until such time as they have been converted into a sale by redemption at the Premises; (I) catalog 
and internet sales where the item purchased is neither ordered from nor paid for at the Premises; 
and (J) bad debt expense with respect to merchandise sold on credit or purchased by check, 
provided, if the amount thereof is subsequently collected, it shall be included in Gross Sales in the 
year of collection. 

 6.3 Gross Sales Information.  If Tenant reports its sales from the Premises and from any 
other premises operated by Tenant in the City of Avondale, Arizona collectively on its City 
transaction privilege tax reports, then Tenant will provide the City with a separate accounting of the 
taxable revenues derived from the Premises.  Finally, upon Landlord's request, Tenant will provide 
Landlord with a copy of Tenant's most recent annual (fiscal year) report of gross sales derived from 
the Premises.  Landlord will hold any such report in strict confidence and will not divulge the same 
to any third parties, except that Landlord may (A) provide copies to bona fide prospective lender or 
buyers of the Premises, provided the recipient agrees to maintain the confidentiality of such report 
and to use the same only in evaluating its potential loan or purchase; or (B) divulge the same to the 
extent required by Laws in any legal proceeding.  By executing this Lease, Tenant specifically 
waives any claims it has or may have in the future relating to Landlord’s use of the confidential 
information in accordance with this subsection 6.3. 

 
ARTICLE 7 

 
Real Estate Taxes; Proportionate Share of Real Estate Taxes; Landlord's Insurance; 

Proportionate Share of Landlord's Insurance; Summary 

 7.1 Real Estate Taxes.  Tenant covenants and agrees to pay to Landlord, in monthly 
installments and as Additional Rent, its "Proportionate Share of Real Estate Taxes" (as defined in 
this Article), if any, whether federal, state, county or municipal, levied or assessed against the 
Premises, the Center, and buildings of the Center and all other taxes and assessments attributable 
to the Center and the operation thereof ("Real Estate Taxes"). Tenant shall pay Landlord, on the 
first day of each calendar month during the Term, amounts reasonably estimated by Landlord to be 
Tenant's monthly installment of its Proportionate Share of such Real Estate Taxes. The term "Real 
Estate Taxes" includes:  (A) any fee, license fee, license tax, business license fee, commercial 
rental tax, excise tax (including, without limitation, the Excise Tax as defined below)), levy, charge, 
assessment (whether general or special), speculative builder's tax, penalty or tax imposed by any 
taxing or judicial authority against the Center or land upon which the Center is located or land upon 
which any on or off-site retention and drainage facilities serving the Center are located; (B) any tax 
on Landlord's right to receive, or the receipt of, rent or income from the Center or against Landlord's 
business of leasing the Center; (C) any tax or charge for fire protection, streets, sidewalks, road 
maintenance, refuse or other services provided to the Center by any governmental agency; (D) any 
tax imposed upon this transaction, or based upon a re-assessment of the Center due to a change in 
ownership or transfer of all or part of Landlord's interest in the Center; (E) any charge or fee 
replacing any tax previously included within the definition of Real Estate Taxes; (F) costs, including 
reasonable attorneys', appraisers'  and consultants' fees, incurred in contesting any Real Estate 
Taxes; and (G) assessments (both special and general) imposed in connection with any tax 
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increment financing district, transportation development district, special assessment district, special 
benefit district, sanitary improvement district, local improvement district or any similar district of 
which the Center (or any portion thereof) is a part. The term Real Estate Taxes does not include 
any income, gross income, franchise, personal property, devolution, estate and inheritance or gift 
taxes.  In no event shall Tenant contest or appeal or have any right to contest or appeal any Real 
Estate Taxes levied or assessed against the Premises or the Center.  In addition to paying its 
Proportionate Share of Real Estate Taxes, Tenant shall pay all taxes applicable to all other property 
in the Premises that is not taxed as real property and included in Real Estate Taxes, as set forth in 
Section 20.1 (captioned "Tenant's Property").  Pursuant to ARIZ. REV. STAT. §§ 42-6201 et seq. 
(the "Excise Tax Statutes"), because the City is the fee owner of the Center, the Center, upon 
completion, will not be assessed property taxes.  Pursuant to the Excise Tax Statutes, the Center is 
instead subject to the assessment or levy of an excise tax (the "Excise Tax").  The Excise Tax is 
calculated in accordance with the provisions of ARIZ. REV. STAT. § 42-6203.  In the event that the 
Excise Tax Statutes are modified or repealed during the Term, then from and after the effective 
date of such modification or repeal, if any, the term "Real Estate Taxes" shall include all real estate 
taxes assessed against the Premises and/or or all Excise Taxes assessed or levied against the 
Premises, as applicable. 

 7.2 Tenant's Proportionate Share of Real Estate Taxes.  Tenant's "Proportionate 
Share of Real Estate Taxes" shall be an amount equal to the Real Estate Taxes on the "Center 
Tax Parcel" (as defined in this Section) multiplied by a fraction, the numerator of which is the Floor 
Area of the Premises and the denominator of which is the total Floor Area of the buildings within the 
Center Tax Parcel, including the Premises. The term "Center Tax Parcel" shall be defined as land 
owned by Landlord improved for use as part of the Center (which may be comprised of one or more 
individual tax parcels), but excluding any portions thereof which are separately assessed and taxed 
or are the subject of records maintained by the taxing authority from which the amount of tax 
allocable to such portions may be separately determined and billed to the following:  (A) to any 
entity other than Landlord or paid directly by that entity; or (B) to Landlord but paid by another 
entity. Landlord shall be entitled, at any time and from time to time during the Term, to change or 
modify the Center Tax Parcel in the exercise of its reasonable discretion. In the event the Premises 
are, or become, separately assessed for tax purposes, Tenant covenants and agrees to pay 
Landlord the following (as its proportionate share of Real Estate Taxes):  (1) all Real Estate Taxes 
assessed with respect to the Premises; and (2) a Proportionate Share of Real Estate Taxes levied 
or assessed against the Common Areas in the Center. 

 7.3 Landlord's Insurance.  Landlord shall carry insurance policies as set forth in Section 
15.4 (collectively, "Landlord's Insurance").  Tenant covenants and agrees to pay to Landlord, in 
monthly installments as Additional Rent, its Proportionate Share of the cost of Landlord's Insurance. 
 Notwithstanding any contribution by Tenant to the costs of Landlord's Insurance premiums (as 
provided in this Lease), Landlord shall not be required to carry insurance of any kind on Tenant's 
Property, and Tenant hereby acknowledges and agrees that Tenant shall have no right to receive 
any proceeds from any insurance policies carried by Landlord. 

 7.4 Tenant's Proportionate Share of Landlord's Insurance.  Tenant's "Proportionate 
Share of Landlord's Insurance" shall be computed by multiplying the cost of Landlord's Insurance 
by a fraction, the numerator of which shall be the Floor Area of the Premises and the denominator 
of which shall be the total Floor Area of the buildings within the Center, including the Premises.  

 7.5 Summary.  Upon receipt of the statements for Real Estate Taxes and Landlord's 
Insurance for each year, Landlord shall compute the share thereof due from Tenant, and a 
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summary shall be furnished to Tenant reflecting the amount due for Real Estate Taxes, Landlord's 
Insurance and the Administrative Fee.  If the amounts paid by Tenant during the preceding year 
were in excess of its Proportionate Share of Real Estate Taxes, Proportionate Share of Landlord's 
Insurance and the Administrative Fee, the excess shall be credited against the next ensuing 
payments due from Tenant, and if the amount paid by Tenant is less than its Proportionate Share of 
Real Estate Taxes, Proportionate Share of Landlord's Insurance and the Administrative Fee, Tenant 
shall pay the deficiency within 30 days after receipt of notice thereof.  If the notice furnished to 
Tenant includes a computation of the estimated sums that are due from Tenant each month for the 
current year, the monthly payment shall be adjusted accordingly.  

 
ARTICLE 8 

 
Liens 

In no event shall any material or equipment that is incorporated in or affixed to the Premises be 
subject to any notice of lien, lien, encumbrance or security interest; PROVIDED, HOWEVER, the 
foregoing shall not preclude Tenant from granting a security interest in Tenant's Property.  Notice is 
hereby given that Landlord shall not be liable for any work or materials furnished to Tenant on credit 
and that no notice of lien or mechanic's or other lien for any such work or materials shall attach to or 
affect Landlord's interest in the Premises based on any work or material supplied to Tenant or 
anybody claiming through Tenant.  Tenant shall not permit any notice of lien or lien to be filed against 
the Premises or any portion of the Center for labor, services or materials claimed to have been 
performed for or furnished to Tenant, its contractors and subcontractors.  If such a notice of lien or 
lien is filed, Tenant shall discharge the notice of lien or lien within ten days after the filing thereof (the 
"Lien Cure Period").  In the event Tenant fails to discharge such notice of lien or lien prior to the 
expiration of the Lien Cure Period, then such failure shall constitute an Event of Default to which no 
further cure period applies.  Tenant hereby acknowledges its failure to discharge or "bond over" such 
a notice of lien or lien prior to the expiration of the Lien Cure Period shall cause Landlord to incur 
expenses not contemplated by this Lease, the exact amount of which is difficult to ascertain.  
Accordingly, if Tenant fails to "bond over" or discharge any such notice of lien or lien within the Lien 
Cure Period, then in addition to Landlord's other rights and remedies under this Lease, at law or in 
equity, Tenant shall pay to Landlord liquidated damages in the amount of $500.00 for each day 
between the expiration of the Lien Cure Period and the date such notice of lien or lien is removed or 
"bonded over."  In addition, should Tenant fail to pay or "bond over" any liens within the Lien Cure 
Period, Landlord may (but shall not be obligated to) "bond over" such lien or pay the lien claimant and 
obtain a release of the lien without inquiring into the validity thereof and without liability to Landlord for 
any such payment, and offset any reasonable costs so incurred against any amount owed Tenant, 
and Tenant shall, upon demand and as Additional Rent, reimburse Landlord for the amount so paid 
together with all reasonable attorneys' fees incurred by Landlord.  In addition to Landlord's rights and 
remedies under this Lease and at law or in equity, Tenant shall indemnify, defend, and hold Landlord 
harmless, utilizing legal counsel acceptable to Landlord, for, from and against any and all claims, 
demands, actions, causes of action, losses, damages, costs, and expenses, including court costs and 
reasonable attorneys' fees of Landlord, arising from or connected in any way with any notice of lien or 
lien.  Nothing in this Lease shall be construed as a consent or request by Landlord, express or 
implied, to any contractor, subcontractor, laborer or materialman for the performance of any labor at 
or the furnishing of any materials to the Premises. 
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ARTICLE 9 
 

Parking & Public Rights of Way 

 9.1 Parking.  Tenant and its employees, customers and invitees may have the non-
exclusive right, together with Landlord and all other tenants and occupants of the Center, and subject 
to payment of the fees (which fees will be consistent with market fees for comparable parking spaces 
in Avondale, Arizona, established by the operator from time to time, which rules and regulations will 
be reasonable and enforced in a non-discriminatory manner to the extent that the parking operator is 
Landlord, an affiliate of Landlord or operating pursuant to a contract with Landlord, to use the publicly 
designed parking lot serving the Sports Facility.  Neither Tenant, nor its employees shall use any 
parking spaces marked or designated as reserved parking spaces.  Tenant shall, within five days 
after request from Landlord, furnish to Landlord the automobile license numbers of all automobiles 
owned or used by Tenant or its employees.  If there is a violation of the foregoing requirement by any 
employee of Tenant, Landlord shall give Tenant notice thereof, and if such violation continues 
following notice to Tenant, Landlord shall have the right, at Landlord's option, to tow any vehicle 
parked in violation of the terms hereof, or to charge Tenant the sum of $35.00 per day for each 
violation.  Landlord may designate certain portions of the parking areas as reserved for use by certain 
tenants or customers of certain tenants.  To accommodate Tenant parking during peak restaurant 
hours, the Landlord will impose daily parking restrictions between the hours of 5pm and 8pm along 
the north side of City Center Drive and the east side of 114th Avenue.  These restrictions will provide 
a maximum of two hour parking along these streets.   

 9.2 Parking Fees.  At some time in the future the Landlord may convert all or some of the 
surface parking to structured parking. However, Landlord agrees to make reasonable efforts to 
minimize the need for structured parking if initial development does not warrant the installation of a 
parking structure on the block west of 114th Avenue, north of City Center Drive, and south of 
Corporate Drive.  In the event Landlord reasonably deems structured parking is appropriate for the 
Center on the block west of 114th Avenue, north of City Center Drive, and south of Corporate Drive, 
Landlord has the right to charge Tenant $2,100.00 per month for 25 structured parking spaces, non-
designated nor reserved for Tenant.  The parking charge will commence when the parking structure is 
made operational, but in no event earlier than the fourth Lease Year.  The parking fees will be 
administered and collected through an amendment to the Tenant’s Operating Costs Contribution as 
set forth in Subsection 4.4 above.  The City will also provide temporary parking spaces to Tenant 
during the parking structure construction period.  Landlord shall retain ownership of such parking 
spaces upon expiration or termination of this Lease.  Costs and expenses of parking shall be 
construed to include, but not be limited to, all sums expended by Landlord in connection with the 
parking and common areas for all general maintenance and repairs, resurfacing, painting, restriping, 
cleaning, sweeping and janitorial services; planting and landscaping, lighting and other utilities and 
any and all other expenses associated with the parking.   

 9.3 Public Rights-of-Way.  The public rights-of-way may from time to time at the sole 
discretion of the City, be temporarily closed for events. The City or Landlord is under no obligation to 
temporarily or permanently replace the loss of parking due to closure of public rights-of-way. The City 
or Landlord is responsible for maintenance and cleaning of public rights-of-way after any such event. 
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ARTICLE 10 
 

Construction of the Premises 

Landlord and Tenant agree that the Premises shall be constructed in accordance with the terms 
and provisions of ITEM 11 and Exhibit B-2 hereto. Landlord agrees to use reasonable efforts to 
complete Landlord's Work and to deliver possession of the Premises to Tenant with all such work 
substantially completed by Landlord's designated delivery date, which may be adjusted by Landlord 
from time to time, or as soon thereafter as reasonably possible. Tenant agrees that Landlord has 
made no representations or warranties regarding the condition of the Premises or the Center, 
except as expressly set forth in this Lease. 

 
ARTICLE 11 

 
Alterations; Roof Penetration; Signs; Indemnification 

 11.1 Interior Non-Structural Alterations.  Tenant shall have the right to make interior, 
non-structural alterations or additions to the Premises without Landlord's consent.  Tenant shall 
provide 30 days' prior notice to Landlord before the commencement of any interior, non-structural 
alterations or additions to be made to the Premises. 

 11.2 Structural and Exterior Alterations.  Tenant shall not make any structural or exterior 
modifications, improvements, alterations, additions or installations in or to the Premises (the 
"Alterations") without Landlord's prior, written consent.  Along with any request for Landlord's 
consent and before commencement of any Alterations or delivery of any materials to be used in any 
Alterations, Tenant shall furnish Landlord with a complete set of plans and specifications, names 
and addresses of contractors, copies of permits and licenses, and an indemnification in such form 
and amount as may be reasonably satisfactory to Landlord and, if required by Landlord, a 
performance bond executed by a commercial surety reasonably satisfactory to Landlord, and in an 
amount equal to the cost of the Alterations and the payment of all liens for labor and material arising 
therefrom.  All Alterations shall be done only by licensed, bondable contractors or subcontractors 
reasonably approved by Landlord, and at such time and in such manner as Landlord may from time 
to time reasonably designate.  Tenant shall pay the cost of all Alterations (including a reasonable 
charge for Landlord's services and for Landlord's inspection, architectural and engineering time), 
and also the cost of painting, restoring or repairing any portion of the Premises and the Center 
required because of Tenant's Alterations.  Upon completion of the Alterations, Tenant shall furnish 
Landlord with contractor's affidavits and full final, unconditional waivers of liens and a reasonably 
detailed breakdown of the costs of all labor and materials employed in such Alterations.  All 
Alterations shall comply with all insurance requirements and all laws, ordinances, rules and 
regulations of all governmental authorities (including, without limitation, the Americans With 
Disabilities Act) and shall be constructed in a good and workmanlike and lien free manner. Tenant 
shall permit Landlord to inspect construction operations in connection with any Alterations. Tenant 
shall not be allowed to make any modifications, improvements, Alterations, additions or installations 
if such action results or would result in a labor dispute or otherwise would materially interfere with 
Landlord's operation of the Center.  Subject to applicable federal and state law, in the event any 
Alterations result in a labor dispute, Tenant shall cause work to be halted immediately, remove the 
workers, contractors or mechanics responsible for such dispute and replace them with workers, 
contractors and mechanics acceptable to Landlord and whose work shall not (in the sole and 
absolute discretion of Landlord) result in a labor dispute.  
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 11.3 Roof Penetration.  Tenant must obtain prior, written approval from Landlord before 
accessing the roof of the Center for any type of roof puncture/penetration or for attaching any items 
to the roof, and such work must be performed by Landlord's roofing contractor at a competitive 
market price or by a contractor approved by Landlord.  Tenant shall be responsible for any damage 
to the Premises, the roof or the building containing the Premises or the Center caused by Tenant, 
its agents or contractors, including, but not limited to, any roof puncture/penetration.  Tenant shall 
be responsible for the roof above its premise in the event it makes an alteration, with or without 
Landlord permission, and any damage to the Premises occurs.   

 11.4 Tenant's Signs.  Tenant shall comply at all times with the provisions of Exhibit C with 
respect to Tenant's interior signs.  All of Tenant's signs shall comply with all Legal Requirements for 
the Center.  Tenant shall be responsible for the costs of designing, manufacturing, installing, 
illuminating, operating and maintaining its signs. Upon the termination of this Lease, Tenant shall 
remove its signs and restore and repair all parts of the Premises and the Center affected by the 
installation or removal of its signs, to the condition existing prior to installation or to a condition 
reasonably acceptable to Landlord. If Tenant fails or refuses to remove its sign as herein required, 
Landlord may, but shall not be obligated to, remove such signs and repair and restore all damage 
caused by their removal, and Tenant shall pay to Landlord the costs of all such removal, repair and 
restoration, together with an amount equal to 25% of such costs, within ten days after receipt of an 
invoice therefor.  Landlord reserves the right to place signage on the exterior of the Premises, 
including, without limitation, building identification signage, directional signage and signage for other 
tenants and occupants of the Center.   

 11.5 Indemnification.  Tenant agrees to indemnify, defend and hold Landlord harmless, 
utilizing legal counsel acceptable to Landlord, for, from and against any and all claims, demands, 
actions, causes of action, losses, damages, costs, and expenses, including court costs and 
reasonable attorneys' fees of Landlord arising from or connected in any way with Tenant's interior 
non-structural alterations, Alterations, roof puncture/penetrations, Tenant's signs, or any other work 
performed by or on behalf of Tenant on the Premises regardless of whether or not such claim, 
demand, action, cause of action, loss, damage, cost or expense is caused in part by a party 
indemnified hereunder.  The provisions of this Section shall survive the expiration or termination of 
this Lease. 

 
ARTICLE 12 

 
Repair and Maintenance 

 12.1 Landlord Repairs.  Landlord agrees to make or cause to be made the following 
repairs (which shall include replacements, if necessary) (collectively, "Landlord Repairs") within a 
reasonable period of time after receipt of notice from Tenant of the need therefor: 

  A. Structural Repairs.  Structural portions of the Premises ("structural portions" 
consisting only of the foundation, roof, floor slab and members supporting the roof), the cost of 
which shall be included in Operating Costs; PROVIDED, HOWEVER, notwithstanding the 
foregoing, in no event shall Landlord be responsible for the repair or replacement of the floor 
covering in the Premises.  

  B. Utility Repairs.  All repairs to and replacements of utility systems and sewer 
lines up to the point of the meters located in the mechanical room or, if there is no mechanical 
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room, to the point at which they are stubbed to the Premises, the cost of which shall be included in 
Center Operating Costs.  PROVIDED, HOWEVER, in the event any damage is caused by one or 
more acts or omissions of Tenant, its agents, employees, customers or invitees (or any other 
person other than Landlord), or if a damaged utility line exclusively serves the Premises, Tenant 
shall pay the cost of such repairs within 20 days after receipt of an invoice therefor.  Additionally, 
Landlord shall include in Operating Costs the costs of repair(s) to plumbing and utility lines from the 
entrance points of the utility lines into the Center to the mechanical room(s) or, if there is no 
mechanical room, to the point at which they are stubbed to the Premises. 

 12.2 Tenant Repairs.  Except as is Landlord's obligation under this Article, Tenant agrees, 
at its own cost and expense, to take good care of the Premises and Tenant's trash area and to keep 
them in good and first-class order, condition and state of repair (which shall include replacements, if 
necessary) including, without limitation, the following: 

  A. Interior Repairs.  Any and all interior repairs, including but not limited to all 
repairs to its trade fixtures and electrical equipment and fixtures, plumbing fixtures, lines and 
equipment and other utility lines (including sewer and utility lines within and exclusively serving the 
Premises), from the point of the meters in the mechanical room or, if there is no mechanical room, 
to the point at which they are stubbed to the Premises), elevators, if any, and wiring (including that 
within walls or ceilings, or under flooring or floor covering, or in or under the slab). 

  B. Storefront Repairs.  All storefront repairs, including glass and doors, door 
frames, locks, lifts, openers and hardware. 

  C. Window Repairs.  All repairs to windows (including sashes, frames, locks and 
hardware) and all Tenant's signs (including replacement of signs). 

  D. Maintenance Repair.  All the maintenance, repair and replacement of the 
HVAC System located in and exclusively serving the Premises, including maintenance of all 
fixtures, equipment, ducts, machinery, machinery controls, appliance and utility lines as are used 
for, in connection with or which are part of the electrical, plumbing, heating, air conditioning, 
ventilation or other mechanical systems in and exclusive to the Premises. Tenant shall, within 30 
days after the Delivery Date, enter into and provide Landlord a copy of, and thereafter maintain a 
preventative maintenance contract on the HVAC System in the Premises, which contract shall 
provide for periodic maintenance in accordance with the manufacturer's specifications, Tenant shall 
be allowed to replace HVAC filters as part of the preventative maintenance. In the event Tenant 
fails to maintain such preventative maintenance contract, Landlord, at its option, may arrange for 
such a preventative maintenance contract for the HVAC System; PROVIDED, HOWEVER, 
Landlord has notified Tenant of this failure of Tenant to comply with the maintenance requirements 
set forth herein and Tenant has failed to cure such noncompliance within 30 days after receipt by 
Tenant of Landlord's notice, in which event the cost of such preventative HVAC System 
maintenance shall be billed directly to Tenant and shall be paid within ten days after receipt of an 
invoice therefor.   
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ARTICLE 13 
 

Inspections; Self Help; Construction in the Center 

 13.1 Inspections.  Landlord shall have the right, upon reasonable prior notice, except in the 
event of an emergency (in which case only such notice as is practicable shall be required), to enter 
upon the Premises for any purpose, including to determine Tenant's compliance with this Lease or 
to maintain and repair any pipes, conduits or ducts, whether used in the supply of services to 
Tenant or to other occupants of the Center.  Landlord shall further have the right, on at least 48 
hours prior notice, to enter the Premises in connection with the following:  (A) construction on the 
Premises; or (B) completing any work, repairs, alterations, or improvements in and about the 
Premises. 

 13.2 Landlord's Right to Self Help.  If Tenant neglects or refuses to make repairs to or to 
maintain the Premises as required under this Lease, or to fulfill any other obligation (or any part 
thereof) as required under this Lease, then in addition to all other rights and remedies of Landlord 
as a result of such failure, Landlord and/or its agents shall have the right, upon giving Tenant 
reasonable notice of its election to do so, except in the event of an emergency (in which case only 
such notice as is practical shall be required), to make the repairs or perform the maintenance or 
other obligations on behalf of and for the account of Tenant. The cost of the work so done or 
obligations performed by Landlord or its agents, together with an amount equal to 25% of such 
costs, shall be paid for by Tenant within ten days after Tenant's receipt of a bill therefor.  If Tenant 
fails to pay such amount within such 10-day period, the amount shall accrue interest at the Interest 
Rate upon the expiration of such 10-day period until paid.  Nothing herein shall imply any duty on 
the part of Landlord to do any work which Landlord is not specifically and expressly required to 
perform under this Lease or which, under any provisions of this Lease, Tenant is required to 
perform, and the performance of such work by Landlord shall not constitute a waiver of Tenant's 
default. Landlord shall have no liability to Tenant for any loss or damage which may result to its 
stock or business by reason of such repairs, replacements or action. 

 13.3 Construction in the Center.  In connection with any construction, excavation or other 
building operations related to changes to the Center, Landlord, its agents, employees and 
contractors shall have the right of access to enter the Premises and to strengthen, add to or shore 
the foundations, walls, columns or supporting members thereof, and to erect scaffolding and/or 
protective barricades around and about the Premises (but not so as to preclude entry thereto) and 
to do any act or thing necessary for the safety or preservation of the Premises, in Landlord's sole 
discretion, and Landlord shall use reasonable efforts to complete all construction in the Premises as 
promptly as possible (considering the nature and extent of the construction and subject to prudent 
construction practices). Tenant's obligations under this Lease shall not be affected by any such 
changes, construction, excavation or other building operations, and so long as Landlord acts 
reasonably, Landlord shall not be liable for any inconvenience, disturbance, loss of business or any 
other annoyance arising therefrom. 

 
ARTICLE 14 

 
Utilities/Meters; Interruption of Service 

14.1 Utilities/Meters.  Landlord shall provide utility lines to the Premises, including (A) one sewer 
stub directly into the Premises, (B) an 800 amp service panel, (C) HVAC System controls and all 
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required wiring from panel to HVAC System units for Tenant, and (D) one water line of a size 
sufficient for the Premises. Tenant agrees to obtain directly from the provider thereof and pay all 
charges for electricity, air conditioning, heating, gas, water, sanitary sewer and other utility bills 
relating to the Premises from and after the Delivery Date.  If any utility services are not separately 
metered to the Premises, Landlord may require Tenant (as part of Tenant's Work or at any time 
during the Term of this Lease), at Tenant's sole cost and expense, to install check or sub-meters to 
measure Tenant's consumption of such utilities, and shall pay Landlord as Additional Rent, a share 
of the cost of such utilities (based on Tenant's consumption thereof as evidenced by such check or 
sub-meter and the rate for such utilities paid by Landlord).  Additionally, if any utility service 
(whether separately or jointly metered to the Premises) is required to be maintained in Landlord's 
name, Tenant shall either pay all charges for such utility if separately metered to the Premises, or a 
proportionate share thereof (as set forth in this paragraph above) if jointly metered with other 
premises.  Tenant shall pay any tap, connection and hook-up fees, and any security and other 
deposits, payable in connection with the utilities serving the Premises except for such development 
impact fees or hook-up fees charged by the City.  All utilities (if separately metered) shall be 
transferred into Tenant's name on or before the Delivery Date (or such earlier date as Tenant may 
enter the Premises to perform Tenant's Work) and if Tenant fails to do so Landlord shall have the 
right to have the utility service to the Premises terminated. If Tenant installs any electrical 
equipment that overloads the lines in the Premises, Tenant shall, at its own expense, make 
whatever changes are necessary to comply with the requirements of codes and ordinances of the 
City or any governing body having jurisdiction. 

 14.2 Interruption of Service.  No interruption in, or temporary stoppage of, any of the 
services or utilities furnished to the Premises is to be deemed an eviction or disturbance of Tenant's 
use and possession of the Premises, nor does any such interruption or stoppage relieve Tenant 
from any obligation under this Lease, render Landlord liable for damages or entitle Tenant to any 
Rent abatement. 

 
ARTICLE 15 

 
Tenant's Insurance; Landlord's Insurance; Mutual Release and Waiver of Subrogation 

 15.1 Tenant's Insurance.  Tenant, at its sole cost and expense, shall obtain and keep in 
force commencing as of the Delivery Date, the following insurance with an insurance company 
authorized to do business in Arizona and which has a general policy rating of A  or better and a 
financial class of VII or better by A.M. Best Company, Inc. (or if a rating of A.M. Best Company is no 
longer available, a similar rating from a similar or successor service): 

  A. "Special Form Causes of Loss" Property Insurance.  Property insurance 
using ISO forms CP0010 and CP1030 (or their equivalent) and including equipment breakdown 
covering all of Tenant's Property, plate glass and all "Leasehold Improvements" (as defined in 
Article 21) in the Premises made and paid for by Tenant (including, without limitation, Leasehold 
Improvements paid for with the Construction Allowance, if any), in an amount equal to the full 
replacement cost thereof. 

  B. Business Interruption Insurance.  Business interruption insurance using ISO 
form CP0030 (or its equivalent) and including equipment breakdown, with a deductible or waiting 
period of no greater than 72 hours, in an amount that shall reimburse Tenant for direct or indirect 
loss of earnings attributable to all perils insured against in the previous Subsection or attributable to 
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the prevention of access to the Premises by civil authority; and sufficient to reimburse Tenant for 
Rent in the event of a casualty to, or temporary taking of, the Center or the Premises. 

  C. Commercial General Liability Insurance.  Commercial general liability 
insurance to protect against claims for bodily injury and property damage arising out of premises 
operations, products, and completed operations, and advertising and personal injury liability, 
including Dram Shop or host liquor liability (if alcoholic beverages are sold or served in, from or 
about the Premises), written on an occurrence basis using ISO form CG0001 (or its equivalent) with 
no amendments to the definition of an insured contract, and including specific coverage for Tenant's 
security guards, with policy limits of not less than $2,000,000.00 per occurrence, exclusive of 
defense costs, unless Landlord agrees to a lesser amount.  The foregoing policy(ies) shall include a 
waiver of any right of subrogation of the insurers thereunder against Landlord, Landlord's property 
manager, and all mortgagees of Landlord. 

  D. Environmental Insurance.  Without limiting the provisions of Article 32, in the 
event Tenant's use of the Premises does or might result in the discharge, dispersal, release or 
escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste 
materials or other irritants, contaminants or pollutants (including, without limitation, any Hazardous 
Materials) into or upon land, the atmosphere or any watercourse or body of water, then Tenant shall 
obtain environmental insurance insuring against any loss for bodily injury, property damage, 
cleanup costs and defense expenses resulting from any of the above-described causes with limits 
of not less than $5,000,000.00 inclusive per occurrence and $5,000,000.00 annual aggregate, per 
location, or such higher limits as Landlord may require from time to time during the Term.  The 
policy shall include a waiver of any right of subrogation of the insurers thereunder against Landlord, 
Landlord's property manager and all mortgagees of Landlord. 

  E. Employer's Liability Insurance and Workers Compensation.  Employer's 
Liability insurance, with minimum limits of not less than $500,000.00, bodily injury each accident, 
$500,000.00 bodily injury by disease policy limit, and $500,000.00 bodily injury by disease each 
employee, and Worker's Compensation in form and amount as required by applicable law. The 
policy shall include a waiver of any right of subrogation of the insurers thereunder against Landlord, 
Landlord's property manager, and all mortgagees of Landlord. 

  F. Umbrella Liability Insurance.  Umbrella liability insurance over such primary 
general liability, employer's liability insurance policies and/or commercial automobile liability 
insurance (as applicable) in limits of not less than $5,000,000.00, inclusive, per occurrence, and 
$5,000,000.00 annual aggregate, per location, or such higher limits as Landlord may require from 
time to time during the Term.  The policy(ies) shall include a waiver of any right of subrogation of 
the insurers thereunder against Landlord, Landlord's property manager, and all mortgagees of 
Landlord. 

  G. Builder's Risk Insurance.  In the event Tenant performs any repairs or 
alterations in, on or about the Premises, Builder's Risk insurance on a "Special Form" basis 
(including collapse) using a completed value (non reporting) form for full replacement cost covering 
all work which Tenant contracts for or performs in the Center and all materials and equipment used 
or installed by Tenant in or about the Premises, off site and in transit.  This insurance shall include: 
(1) interests of Tenant, Landlord, Landlord's property manager, all mortgagees of Landlord, 
Tenant's contractor, subcontractors and sub-subcontractors; and (2) a mutual release and waiver of 
subrogation for all parties. 
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  H. Commercial Automobile Liability Insurance.  Commercial automobile 
liability insurance to include contractual liability insurance for the indemnities set forth  in this 
contract covering all owned, non-owned and hired automobiles, in limits of not less than 
$1,000,000.00 combined single limit (each accident), or such higher limits as Landlord may require 
from time to time during the Term.  The policy(ies) shall include a waiver of any right of subrogation 
of the insurers thereunder against Landlord and its members, shareholders, employees and 
property manager. 

  I. Insurance Changes.  Landlord may, from time to time, require changes or 
endorsements to Tenant's insurance required herein. 

 15.2 Policies of Insurance.  Tenant shall have the right to satisfy the insurance required by 
this Article by means of blanket insurance policy(ies), provided that no other loss which may also be 
insured by the blanket insurance shall affect the insurance coverages required hereby and further 
provided that Tenant delivers to Landlord a certificate specifically stating that such coverages apply 
to Landlord, Landlord's property manager, all mortgagees of Landlord, the Premises and the 
Center.  All policies of insurance or certificates thereof, except with respect to workers 
compensation or professional liability, shall name Landlord, Landlord's property manager, and all 
mortgagees of Landlord, as additional insureds, as their respective interests may appear.  All self-
insured retentions and deductible amounts shall be subject to Landlord's prior written approval.  Any 
and all deductibles or co-insurance in the above-described policies or inadequacy of limits for 
coverage shall be assumed by, for the account of, and at Tenant's sole risk.  Prior to commencing 
any work under this Agreement, Tenant will provide Landlord with suitable evidence of insurance in 
the form of certificates of insurance and a copy of the declaration page(s) of the insurance policies 
as required by this Agreement, issued by Tenant’s insurance insurer(s) as evidence that policies 
are placed with acceptable insurers as specified herein and provide the required coverages, 
conditions and limits of coverage specified in this Agreement and that such coverage and 
provisions are in full force and effect.  Confidential information such as the policy premium may be 
redacted from the declaration page(s) of each insurance policy, provided that such redactions do 
not alter any of the information required by this Agreement.  The Landlord shall reasonably rely 
upon the certificates of insurance and declaration page(s) of the insurance policies as evidence of 
coverage but such acceptance and reliance shall not waive or alter in any way the insurance 
requirements or obligations of this Agreement.  Tenant agrees to further provide Landlord evidence 
of renewals of policies not later than 30 days prior to the end of the expiring term. All policies of 
insurance carried by Tenant shall be primary and non-contributing in the event of any loss or 
damage with any insurance required to be maintained by Tenant under this Lease.  All policies and 
certificates shall require the insurer to notify Landlord, Landlord's property manager, and all 
mortgagees of Landlord, in writing, not less than 30 days before any lapse, non-renewal or 
cancellation, including cancellation for nonpayment of premium, or other termination thereof, and 
shall include a clause or endorsement denying the insurer any rights of subrogation against 
Landlord, Landlord's property manager, and all mortgagees of Landlord. Landlord reserves the right 
to request or receive for review certified copies of any and all insurance policies to which this Lease 
is applicable. The required coverage and/or limits referred to herein shall in no way affect or limit 
Tenant's liability with respect to its duties and obligations under this Lease.  

 15.3 Uses Which Affect Insurance.  Tenant shall not knowingly conduct or permit to be 
conducted in the Premises any activity, or place any equipment in or about the Premises or the 
Center, which shall invalidate the insurance coverage in effect or increase the rate of insurance on 
the Premises or the Center, and Tenant shall comply with all requirements and regulations of 
Landlord's property and liability insurers. If any invalidation of coverage or increase in the rate of 
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insurance occurs or is threatened by any insurance company due to any act or omission by Tenant, 
or its agents, employees, representatives, or contractors, such statement or threat shall be 
conclusive evidence that the increase in such rate is due to the act of Tenant, and Tenant shall be 
liable for the increase and such amount shall be considered Additional Rent payable with the next 
monthly installment of Minimum Rent due under this Lease.  

 15.4 Landlord's Insurance.  Landlord shall, at all times during the Term, carry a policy or 
policies of commercial general liability insurance covering the Common Areas in the Center and 
special form causes of loss insurance covering Landlord's improvements in the Center, all in such 
forms and amounts and with such deductibles and self-insured retentions as Landlord reasonably 
deems appropriate.  If insurance coverages generally maintained by landlords of similar space in 
similar buildings in the area in which the Center is located increase or otherwise change, Landlord 
may similarly change the insurance coverages Landlord maintains under this Lease.  

 
 
 

ARTICLE 16 
 

Non-Liability of Landlord; Tenant Indemnification; Landlord Indemnification; 
Third Party Claims; Tenant's Risk 

 16.1 Non-Liability of Landlord.  Except as provided in Section 16.3 (captioned "Landlord 
Indemnification"), neither Landlord, nor its affiliates, owners, members, managers, partners, 
directors, officers, agents and employees shall be liable to Tenant and Tenant hereby waives all 
claims for any loss, injury, or damage, to Tenant or to any other person, or to its or their property, 
irrespective of the cause of such injury, damage or loss. Further, except as provided in Section 
16.3, neither Landlord, nor its affiliates, owners, members, managers, partners, directors, officers, 
agents and employees shall be liable to Tenant and Tenant hereby waives all claims:  (A) against 
Landlord for damage to any property or injury to, or death of, any person in, upon, or about the 
Center, including the Premises, arising at any time and from any cause, except to the extent solely 
caused by the negligence or willful misconduct of Landlord, its agents, employees, or contractors; 
(B) for any damage caused by other tenants or persons in the Center or by occupants of property 
adjacent thereto, or by the public, or caused by construction (except to the extent solely caused by 
the negligence or willful misconduct of Landlord, its agents, employees, or contractors), or by any 
private, public or quasi-public work; (C) for any injury or damage to persons or property resulting 
from the condition or design of, or any defect in, the Center or its mechanical systems or equipment 
which may exist or occur, or matters arising out of the provision or lack of provision of security, or 
the action or inaction of any third party security contractor; (D) with respect to matters for which 
Landlord is or may be liable for consequential, punitive or indirect damages purportedly arising out 
of any loss of use of the Premises or the Common Areas or any loss of use of equipment or 
facilities therein by Tenant or any person claiming through or under Tenant; (E) related to any 
defect in the Premises or the Center; and/or (F) related to any injury or damage to person or 
property caused by fire, explosion, falling plaster, steam, gas, electricity, water, rain, flood, snow, or 
leaks from any part of the Premises or from the pipes, appliances, plumbing works, roof, or 
subsurface of any floor or ceiling, or from the street or any other place, or by dampness or by any 
other similar cause. 

 16.2 Tenant Indemnification.  Subject to the provisions of Section 15.5 (captioned 
"Mutual Release and Waiver of Subrogation"), Tenant hereby agrees to indemnify, defend, and 
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hold Landlord and its affiliates, owners, members, managers, partners, directors, officers, agents 
and employees (collectively, the "Landlord Indemnified Parties") harmless for, from and against 
any and all "Losses" (as defined in this Section), regardless of whether or not such Losses are 
caused in part by any Landlord Indemnified Parties, which arise from or are connected in any way 
with any or all of the following (collectively, "Tenant's Indemnified Matters"):  (A) the conduct or 
management by Tenant or Tenant's officers, directors, members, partners, subtenants, invitees, 
agents, employees, contractors or representatives ("Tenant Parties") of the Premises or any 
business therein, or any work or Alterations done, or any condition created by Tenant or any Tenant 
Parties in or about the Premises during the Term or during the period of time, if any, prior to the 
Commencement Date that Tenant is given access to the Premises; (B) any act, omission or 
negligence of any or all of Tenant and Tenant Parties; (C) any accident, injury or damage 
whatsoever occurring in, at or upon either or both of the Center and the Premises and caused 
wholly or in part by Tenant and/or Tenant Parties; (D) any breach by Tenant of any of its warranties 
and representations under this Lease; (E) any actions necessary to protect Landlord's interest 
under this Lease in a bankruptcy proceeding or other proceeding under the Bankruptcy Code; (F) 
any violation or alleged violation by any or all of Tenant and/or any Tenant Parties of any law, code, 
ordinance or other governmental regulation; (G) any breach or default on the part of Tenant in the 
performance of any covenant or obligation contained in this Lease; (H) claims for work or labor 
performed for or materials supplied or furnished to Tenant and/or any Tenant Parties; and (I) the 
violation of any "Environmental Law" (as defined in Article 32) or any permit, application or 
consent required in connection with any Environmental Law by any or all of Tenant and Tenant 
Parties with respect to the Premises during the Term; excluding, however, any violation of any 
Environmental Law resulting directly from the acts or omissions of Landlord and Landlord's 
employees, agents and contractors.  In case any action or proceeding is brought against any or all 
of Landlord and Landlord Indemnified Parties by reason of any of Tenant's Indemnified Matters, 
Tenant, upon notice from Landlord shall defend such action or proceeding by counsel reasonably 
satisfactory to, or selected by, Landlord.  For purposes of this Article, the term "Losses" shall mean 
all claims, demands, expenses, actions, judgments, damages, penalties, fines, liabilities, losses of 
every kind and nature, suits, administrative proceedings, costs and fees, including, without 
limitation, attorneys' and consultants' reasonable fees and expenses, and the costs of cleanup, 
remediation, removal and restoration, that are in any way related to any matter covered by the 
foregoing obligations. The provisions of this Section shall survive the expiration or termination of 
this Lease. 

 16.3 Landlord Indemnification.  To the extent permitted by law, Landlord hereby agrees to 
indemnify and save harmless Tenant, its officers, agents and servants, for, from and against any 
and all claims, actions, suits, judgments, decrees, orders, liability and expense in connection with 
loss of life, bodily injury and/or damage to property (A) arising from or out of any occurrence in or 
upon any of the Common Areas, except to the extent the same is caused by the willful misconduct 
or negligent act or omission of Tenant and/or Tenant Parties; and (B) occasioned wholly or in part 
by any willful misconduct or negligent act of Landlord, its agents, employees or servants.  The 
provisions of this Section shall survive the expiration or earlier termination of this Lease with respect 
to any damage, injury or death occurring before such expiration or earlier termination. 

 16.4 Third Party Claims.  Landlord shall have no liability to Tenant, Tenant Parties, or 
other third parties in the event of damage to or loss of personal property (including Tenant's 
Property) within the Premises or any other injury or damage arising from any act or omission of co-
tenants or other occupants of the Center, or of their employees, or of other third parties, not 
including Landlord, its agents, contractors or employees. 
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 16.5 Tenant's Risk.  All personal property in the Premises shall be at Tenant's sole risk, 
and Landlord shall not be liable for any damage done to, or loss of, such personal property, or for 
damage or loss suffered by the business income or occupation of Tenant arising from any act of 
neglect of third parties, or from bursting, overflowing, or leaking of water, sewer or steam pipes, 
rain, wind, tornadoes, floor or other surface or subsurface water, from overflow of drainage facilities 
or backup or stoppage of any drain, sewer or other water runoff facility or device or from the heating 
or plumbing fixtures, noise, dust, or from electric wires, or from gas, odors, natural disaster, riot or 
act of violence, leaking roofs or caused in any other manner.  Tenant shall give Landlord prompt 
notice of any accident to, defect in or problem in the Premises or Building of which Tenant has 
knowledge or notice. Tenant, for itself and its agents, employees, representatives, contractors, 
successors, assigns, invitees and licensees, expressly assumes all risks of injury or damage to 
person or property, whether proximate or remote, resulting from the condition of the Center or any 
part thereof. 

 
ARTICLE 17 

 
Assignment and Subletting 

 17.1 Consent of Landlord.  Tenant shall not assign this Lease or sublet the Premises or 
any part thereof or mortgage, pledge or hypothecate its leasehold interest or grant any concession 
or license within the Premises or sublease any operating department therein, whether by sale, 
assignment, death, incompetency, mortgage, deed of trust, trust, operation of law or otherwise, and 
whether voluntary or involuntary, without the prior written consent of Landlord (which Landlord may 
grant or withhold in the exercise of its sole and absolute discretion) which consent shall be 
evidenced by the signature of the City Manager thereon.  Any attempt to do any of the foregoing, 
without the prior written consent of Landlord, shall be void and of no force or effect. This prohibition 
shall be construed to include a prohibition against an assignment or subletting by operation of law.  

 17.2 Corporate, Partnership or Limited Liability Company Transfer.  Any transfer of 
Tenant's interest in this Lease by merger, consolidation or dissolution or any change in ownership 
or power to vote a majority of the "voting stock" (as defined in this Section) or majority in interest in 
Tenant, if Tenant is a corporation or limited liability company, or any transfer of this Lease by 
transfer of any other ownership interest of Tenant, or any Guarantor, during the Term shall 
constitute an assignment for the purpose of this Lease, and shall not be permitted unless Tenant 
obtains the express consent of Landlord.  For purposes of this Section, the term "voting stock" 
means shares of stock or interest of any kind, regularly entitled to vote for the election of directors, 
managing partners, or managers or their equivalent of the corporation, limited liability company, 
partnership or other entity involved. 

 17.3 Assignment; Pledging.  If this Lease is assigned or if the Premises are subleased 
(whether in whole or in part) or in the event of the mortgage, pledge or hypothecation of the 
leasehold interest or grant of any concession or license within the Premises or if the Premises are 
occupied in whole or in part by anyone other than Tenant in violation of the terms of this Article, 
Landlord shall have the right to do the following:  (A) collect rent from the assignee, sublessee, 
mortgagee, pledgee, party to whom the leasehold interest was hypothecated, concessionee or 
licensee or other occupant and apply the net amount collected to the Rent payable hereunder 
without being deemed to have approved or consented to such action by Tenant; and/or (B) re-enter 
the Premises, assume and take possession of the whole or any part thereof, and remove all 
persons or personal property therefrom, by direct or summary action, or in a different type of suit or 
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proceeding, by force, or otherwise, without being deemed guilty of trespass or other actionable 
wrong by reason thereof, and without being liable for damages therefor or in connection therewith, 
and after demand made therefor, Tenant or anyone in possession claiming under Tenant shall be 
deemed guilty of unlawful detainer and subject to such summary or other action as may be provided 
by law. 

 17.4 Event of Assignment or Subletting.  If Tenant wishes to assign this Lease or sublet 
all or any part of the Premises, it shall first give written notice of such intention to Landlord, 
furnishing Landlord with a copy of the final proposed assignment or sublease document and with 
full information as to the identity and financial status of the proposed assignee or subtenant.  Any 
proposed assignment document shall provide, without limitation, the following:  (A) that the 
assignee thereunder shall be liable for all of the obligations of Tenant under this Lease (including, 
without limitation, the payment of any and all amounts paid or to be paid by Tenant under this 
Lease on an estimated basis and reconciled on an annual basis, regardless of whether such 
reconciliation occurs subsequent to such assignment); and (B) that any security deposit paid to 
Landlord under this Lease is transferred to such assignee.  Within 60 days after receipt of such 
notice and documentation from Tenant, Landlord shall have the right, by notice to Tenant, to either: 
 (1) terminate this Lease, in which case Tenant shall be relieved of further liability hereunder and 
under the proposed assignment or sublease; (2) approve or reject such assignment or subletting; or 
(3) convert the assignment or sublease into a direct lease between Landlord and such proposed 
assignee or sublessee and receive all of the rents. If no such response is given, Landlord shall be 
deemed to have elected to disapprove the assignment or subletting.  Notwithstanding the foregoing, 
Tenant may not attempt to assign or sublease this Lease until 12 months after the commencement 
of this Lease. 

 17.5 Permitted Transfer.  Notwithstanding anything contained in this Lease to the contrary, 
Tenant, without Landlord's prior consent but with 20 days prior written notice, may assign this Lease 
or sublet the whole of the Premises (a "Permitted Transfer") to a legal entity (a "Permitted 
Transferee") which is either:  (A) the successor, by merger or otherwise, to all or substantially all of 
Tenant's assets and liabilities; or (B) controls or is controlled by or is under common control with 
Tenant.  For purposes of this Section, the term "control" (including the terms "controls," "controlled 
by" and "under common control with") means the possession, direct or indirect, of the power to 
direct or cause the direction of the management and policies of a person, whether through the 
ownership of voting shares, by contract, or otherwise.  Any such assignment or subletting shall be 
otherwise subject to and upon all of the terms, provisions and covenants of this Lease. However, 
any assignment, including a Permitted Transfer, shall not in any way relieve Tenant of liability as to 
any term or condition of this Lease without the express approval of Landlord. 

 17.6 Miscellaneous Provisions.  Landlord agrees to give an estoppel letter to any 
assignee or sublessee to which Landlord consents or in the event of a Permitted Transfer, upon 
request from such assignee or sublessee.  Any sale, assignment, mortgage, transfer or subletting of 
this Lease which is not in compliance with the provisions of this Article shall be void and of no 
further force or effect.  All rentals paid to Tenant by an assignee or sublessee shall be received by 
Tenant in trust for Landlord and forwarded immediately to Landlord without offset or reduction, or, at 
Landlord's election, such rentals shall be paid directly to Landlord (to be applied as a credit and 
offset to Tenant's Rent obligations).  All consideration paid to Tenant for an assignment, sublease 
or other right to use the Premises which is in excess of the amount required to be paid over to 
Landlord for the use of the Premises (or pro rata portion of the amount required to be paid to 
Landlord in the case of a sublease of a portion of the Premises) shall be paid to Landlord by Tenant 
upon receipt.  Tenant shall pay all costs incurred by Landlord in connection with any proposed 
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assignment or sublease, including reasonable attorneys’ fees, and shall pay any brokerage 
commission incurred by reason of any such proposed assignment or sublease. 

 17.7 No Release or Waiver.  Notwithstanding anything contained in this Lease to the 
contrary, no consent or action by Landlord, and no assignment or subletting permitted by Landlord, 
shall be deemed a waiver or a release of Tenant from the performance by Tenant of its covenants, 
duties and obligations hereunder.  All obligations and duties shall continue notwithstanding any 
such consent, assignment or subletting. 

 
ARTICLE 18 

 
Landlord Transfer 

 18.1 Landlord Transfer.  Landlord reserves the right to sell or otherwise assign its interest 
in this Lease or the Premises and the acquisition of title or of Landlord's interest in this Lease by a 
subsequent owner shall not affect or impair this Lease.  If Landlord conveys or transfers its interest 
in the Premises, upon such conveyance or transfer, Landlord (and in the case of any subsequent 
conveyances or transfers, the then grantor or transferor) shall be released from all liability with 
respect to the performance of any obligations on the part of Landlord to be performed hereunder 
from and after the date of such conveyance or transfer.  Upon notice of such transfer, Tenant shall 
attorn to the new owner as landlord. 

 18.2 Development Matters.  Tenant hereby acknowledges and agrees that Landlord shall 
have the right to improve or cause to be improved or to convey or lease to third parties for 
improvement (without the necessity of obtaining Tenant's consent) the outlots, if any, contiguous or 
adjacent to the Center to which legal or equitable title is acquired by Landlord at any time during the 
term hereof (individually, an "Outlot", collectively, the "Outlots"),  as separate and independent 
developments from the remainder of the Center, and the same may (at Landlord's sole election) be 
excluded from the Center for purposes of this Lease.  In the event of a sale, transfer or other 
conveyance of any of the Outlots, Landlord may enter into an agreement with the transferee 
granting appropriate easement and other rights, and containing such other matters as Landlord and 
such transferee may agree, to the extent not inconsistent with this Lease. 

 

 

 

ARTICLE 19 
 

Permitted Use; Prohibited Uses; Future Restriction;  
Rules and Regulations; Legal Requirements; Radius Restriction 

 19.1 Permitted Use.  It is understood and agreed between the parties hereto that during 
the Term of this Lease, the Premises shall be used and occupied only for the Permitted Use as 
defined in ITEM 3 of the Cover Sheet and for no other purpose or purposes without the prior written 
consent of Landlord (which may be withheld in Landlord's sole and absolute discretion).  In the 
event Landlord elects (in the exercise of its sole and absolute discretion) to permit Tenant to use all 
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or any portion of the Premises for a use other than the Permitted Use described in ITEM 3 of the 
Cover Sheet, then such approved use shall constitute a "Permitted Use" for purposes of this 
Lease. 

 19.2 Prohibited Uses; Future Restrictions.  In addition to Tenant's agreement to operate 
only for the Permitted Use as provided above, Tenant expressly covenants and agrees that it shall 
not operate or permit any operation in the Premises so as to violate or permit the violation of, or 
cause Landlord to violate any future provision for exclusive use or other restriction negotiated by 
Landlord and applicable to the Premises or the Center after the Effective Date ("Future 
Restriction"); PROVIDED, HOWEVER, Landlord agrees that any Future Restriction which would in 
any way limit or restrict Tenant's right to use the Premises for the Permitted Use (or such other use 
as Landlord may have expressly approved in writing prior to the date of such Future Restriction) 
shall have no application whatsoever to Tenant's conduct of said Permitted Use or approved use in 
the Premises, so long as this Lease is in full force and effect.  Additionally, Tenant shall promptly 
comply with all encumbrances of record affecting the Premises from time to time, all laws, 
ordinances and lawful orders, the rules adopted by the Declarant, or, if applicable, any rules and 
regulations of the Center, as may be amended or promulgated in the future, affecting the Premises 
and the cleanliness, safety, occupation and use of the same.  In addition to other restrictions on the 
use of the Premises, Tenant shall not use or permit the Premises to be used for, and the Premises 
are subject to, and Tenant shall abide by, the "Center Rules and Regulations" (as defined in this 
Article).  In the event that Tenant's use violates or causes Landlord to violate the provisions of any 
of the Exclusives or any Prohibited Use or Future Restriction, then and in any of such events, 
Landlord shall give Tenant written notice of such violation and Tenant shall immediately cease such 
violation within two days thereafter.  In the event Tenant fails to remedy such violation, then in 
addition to Landlord's rights and remedies under this Lease and at law or in equity, Tenant shall 
indemnify, defend, and hold harmless Landlord for, from and against any and all claims, demands, 
actions, causes of action, losses (including, but not limited to, loss or abatements of rents resulting 
from the exercise of abatement or termination rights by another tenant pursuant to its lease), 
damages, costs, and expenses, including court costs and reasonable attorneys' fees, and including 
any cost or legal expenses of Landlord in enforcing the restriction as and against Tenant and 
otherwise arising from or related to wholly or in part, the use of the Premises in violation of any 
Exclusive, Prohibited Use or Future Restriction.  In the event Tenant violates any of the provisions 
of this Section, Landlord shall have all rights and remedies provided in this Lease, in addition to all 
rights and remedies available to Landlord at law or in equity, including, but not limited to, injunctive 
relief. 

 19.3 Center Rules and Regulations.  In addition to the restrictions contained in this Lease, 
Landlord may from time to time promulgate reasonable and non-discriminatory rules and 
regulations which further govern the operation of Tenant's business in the Premises and in and 
about the Center ("Center Rules and Regulations"). Tenant agrees to abide by and comply with 
all such reasonable and non-discriminatory rules and regulations.  A copy of the Center Rules and 
Regulations currently in effect for the Center is attached hereto as Exhibit C and incorporated 
herein by this reference. 

 19.4 Legal Requirements.  Tenant shall be obligated (and shall be responsible) to comply 
with any Legal Requirements, which pertain to Tenant's use and occupancy of the Premises, 
whether such Legal Requirements are structural or nonstructural in nature.  The term "Legal 
Requirements" means all applicable current or future statutes, ordinances, orders, rules, 
regulations, judgments and requirements of public authorities with jurisdiction over the Center 
and/or the Premises, and all other matters of record affecting the Premises from time to time.  
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Tenant shall not do or permit anything to be done in or about the Premises, nor bring or keep 
anything therein which is not within the Permitted Use of the Premises which shall in any way 
increase the existing rate of or affect any fire or other insurance upon the Premises or the Center or 
any of its contents, or cause a cancellation of any insurance policy covering said Premises or the 
Center or any part thereof or any of its contents.  Further, Tenant shall furnish and maintain an 
adequate number of fire extinguishers in good operating condition as may be reasonably required 
by Landlord or any governmental authority, and in any event, not less than one such extinguisher 
for each floor or level of the Premises. 

 19.5 Radius Restriction.  Tenant agrees that if during the Term of this Lease (and 
irrespective of whether Tenant is open and operating for business in the Center), either Tenant or 
any person, corporation, partnership, joint stock association, trust or other firm or entity which 
controls Tenant or is controlled by Tenant or is under common control with Tenant (and also, in the 
event Tenant is a corporation, if any officer or director thereof or shareholder directly or indirectly 
owning more than 10% of the outstanding stock thereof, or parent, subsidiary or related or affiliated 
corporation) either directly or indirectly, (A) commences the operation of or operates any store for 
the Permitted Use and/or under the Trade Name (whether or not Tenant is open and operating for 
business in the Premises at such time), or (B) commences the operation of or operates any store 
for any use being conducted in the Premises from time to time, or (C) commences the operation of 
or operates any store selling or otherwise sells any merchandise or services of the type sold by 
Tenant in the Premises as permitted under this Lease or similar or related items, or (D) in any other 
manner competes with the business being conducted by Tenant at the Premises, within a radius of 
six air miles of the Premises, which Tenant acknowledges is a reasonable area for the purpose of 
this provision, with the exception of a microbrewery in Avondale near the intersection of 99th 
Avenue and McDowell Road, or in Goodyear in the vicinity of Pebble Creek Parkway and McDowell 
Road, then in any of such events, during the period of such other store's operation, the monthly 
Minimum Rent payable by Tenant hereunder shall be adjusted to 150% of the amount stipulated in 
this Lease for each calendar month during the Term hereof during which such operations are 
conducted. Such adjustment reflects the agreement of the parties as to the damages, which 
Landlord would likely incur by reason of the diversion of business and customer traffic from the 
Premises and the Center to such other store within such radius, as a proximate result of the 
operation of such other store.  Tenant shall provide statements of Gross Sales with respect to sales 
from such other store in the manner and at the times set forth in this Lease, and Landlord shall 
have the same rights with respect to such statements as Landlord has under this Lease.  Tenant 
acknowledges and agrees that the provisions of this Section shall apply irrespective of whether 
Tenant is open and operating for business in the Premises. 

 
ARTICLE 20 

 
Bankruptcy and Other Actions 

Any Event of Default of the type described in Subsection 23(D) (captioned "Bankruptcy") under 
the Default provisions of this Lease (a "Bankruptcy Event") shall be deemed in material breach of 
Tenant's obligations hereunder and this Lease shall thereupon automatically terminate.  Landlord 
does, in addition, reserve any and all other remedies provided in this Lease or in the law in 
connection with any Bankruptcy Event. 
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  A. No default of this Lease by Tenant, either prior to or subsequent to the 
happening of any Bankruptcy Event, shall be deemed to have been waived unless expressly done 
so in writing by Landlord. 

  B. It is understood and agreed that this is a lease of real property in a shopping 
center as such a lease is described in Section 365(b)(3) of the Bankruptcy Code, that Landlord is 
entitled to all rights and benefits of a landlord thereunder, and that nothing contained herein shall be 
deemed a waiver of any such right or benefit. 

  C. Subject to applicable federal and state law, included within and in addition to 
any other conditions or obligations imposed upon Tenant or its successor in the event of 
assumption and/or assignment of this Lease in connection with any Bankruptcy Event are the 
following:  (1) the cure of any monetary defaults and the reimbursement of pecuniary loss within not 
more than 30 days of assumption and/or assignment; (2) the deposit of an additional sum equal to 
three months of Minimum Rent and Additional Rent to be held as security; (3) the use of the 
Premises as set forth in this Lease with the quality and quantity of any goods or services required to 
be offered for sale unchanged with a covenant of continuous operation by Tenant or its successor; 
(4) the reorganized debtor or assignee of such debtor in possession or Tenant's trustee 
demonstrates in writing that it has retailing experience in shopping centers of comparable size and 
financial ability to operate a retail establishment out of the Premises in the manner contemplated in 
this Lease and meets all other reasonable criteria of Landlord as did Tenant upon execution of this 
Lease; (5) the prior written consent of any mortgagee to which this Lease has been assigned as 
collateral security; and (6) the Premises, at all times, remains a single store and no physical 
changes of any kind may be made to the Premises unless in compliance with the applicable 
provisions of this Lease. 

 
ARTICLE 21 

 
Tenant's Property; Personal Property Taxes; Leasehold Improvements 

 21.1 Tenant's Property.  Upon the expiration or earlier termination of this Lease, Tenant 
shall remove from the Premises all of Tenant's furniture, trade fixtures, signage (including both 
interior and exterior signage, but excluding signage required by law [e.g., "EXIT" signage]), 
merchandise, inventory, displays and other personal property paid for by Tenant (i.e., excluding any 
property or improvements paid for by Landlord either directly or with the Construction Allowance) 
located in the Premises (collectively, "Tenant's Property").  Tenant shall use reasonable efforts to 
avoid or minimize any damage to the Premises or Center resulting from such removal and shall 
repair any damage to the Premises or Center caused by the removal of Tenant's Property, and all 
utility lines shall be professionally capped or plugged and Tenant shall leave the Premises in broom 
clean condition. Tenant hereby agrees that, in addition to any other work required to comply with 
the provisions of this Section, the foregoing shall require Tenant to repair all damage to the exterior 
of the Premises resulting from the removal of Tenant's signage and other improvements therefrom, 
and to repaint all areas beneath such signage and improvements to the extent required for such 
areas to match the color and materials of the remainder of the exterior of the Premises.  If Tenant 
shall fail to remove any of Tenant's Property, such Property shall become the property of Landlord 
and Landlord shall have the right to dispose of such Property as it deems appropriate, and Tenant 
shall reimburse Landlord for any costs thereby incurred on demand.  This requirement shall survive 
the Term of this Lease to the extent necessary to give effect hereto.  Notwithstanding anything 
contained in this Lease to the contrary, in addition to Tenant's obligation to pay its Proportionate 
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Share of Real Estate Taxes as set forth in Article 7 above, during the Term of this Lease Tenant 
acknowledges and agrees that it shall pay all taxes, impositions, assessments and similar charges 
levied or imposed by any governmental or taxing authority against Tenant's Property or any other 
property or fixtures located in the Premises and used in connection with the operation of Tenant's 
business therein that are not taxed as real property, whether owned by Landlord or Tenant 
(collectively, "Personal Property Taxes").  Tenant shall pay all Personal Property Taxes directly to 
the applicable governmental authority (or, if Landlord receives the bill with respect to any Personal 
Property Taxes, Tenant shall pay to Landlord within 20 days after receipt of an invoice therefor from 
time to time, in which event Landlord shall remit such Personal Property Taxes to the applicable 
governmental authority).   

 21.2 Leasehold Improvements Remain.  Notwithstanding anything to the contrary set 
forth in this Lease, all alterations, decorations, installations, additions or improvements upon or to 
the Premises attached or affixed to the real estate by either party, including, but not limited to, all 
paneling, millwork, decorations, partitions, air conditioning units, heating equipment, hot water 
heaters, light fixtures, railings, mezzanine floor, galleries, elevators, stairways, vault doors, kitchen 
equipment and the like (collectively, the "Leasehold Improvements"), shall immediately become 
the property of Landlord upon installation and shall remain upon, and be surrendered with the 
Premises, as a part thereof, at the termination of this Lease.  The value or cost of the Leasehold 
Improvements constructed by Tenant shall in no way constitute a substitute for or a credit against 
any obligation of Tenant under this Lease to pay Rent.  Notwithstanding the foregoing, Landlord 
may, at its option, require, by giving notice to Tenant within a reasonable time after the expiration of 
the Term, earlier termination or cancellation of the Lease, default or otherwise, that any or all of the 
Leasehold Improvements made by Tenant upon or to the Premises be removed by Tenant, in which 
case such Leasehold Improvements shall be removed, and the Premises and Building shall be 
restored, to the condition in which it was delivered by Landlord.  Tenant shall use reasonable efforts 
to avoid or minimize any damage to the Premises or Center resulting from such removal, and shall 
repair any damage to the Premises or Center caused by the removal of such Leasehold 
Improvements.  If Tenant shall fail to either (A) properly remove any of Tenant's Property as 
required under this Lease; or (B) repair any damage caused by the removal of any alterations or 
property (including, without limitation, Tenant's Property) which Tenant is required or entitled to 
remove from the Premises pursuant to this Lease, and such failure shall continue for more than five 
days after Tenant's receipt of written notice of such failure, then and in either of such events, 
Landlord may (but shall not be obligated to) remove any such alterations or property and dispose of 
the same and/or repair such damage and restore the Premises to the condition required under this 
Lease, and Tenant shall reimburse Landlord for all costs and expenses incurred in connection with 
such disposal and/or repairs, together with an additional amount equal to 25% of such costs and 
expenses, within ten days after receipt of an invoice therefor from Landlord.  In the event Tenant 
fails to pay Landlord all or any portion of the amount requested in such invoice within such ten-day 
period, the amount shall accrue interest at the Interest Rate from the expiration of such ten-day 
period. 

 
ARTICLE 22 

 
Eminent Domain 

 22.1 Definition/General.  In the event of a taking of all or any part or of any interest in the 
Premises, the Building, the Center buildings, the Common Areas or any other part of the Property 
by reason of any exercise of the power of eminent domain, or if there is a transfer thereof or of any 
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interest therein, made in avoidance of an exercise of the power of eminent domain (all of the 
foregoing being hereinafter collectively referred to as a "Taking"), the following provisions shall 
apply. Landlord shall notify Tenant of any pending or threatened Taking and of all related 
proceedings including the settling of any award. 

  A. Total Taking.  In the event of a Taking of all of the Premises, the Center, this 
Lease shall terminate as of the date of such Taking and all of Tenant's obligations hereunder, 
including its obligation to pay Rent accruing from and after the date of the Taking shall terminate as 
of the date of such Taking. 

  B. Partial Taking.  In the event of a Taking of the following:  (1) more than 20% of 
the Premises; (2) more than 40% of the Building or the Center buildings; (3) more than 35% of the 
Common Areas (including the parking areas); or (4) more than two of the accessways serving the 
Center without replacement thereof, then Tenant or Landlord may terminate this Lease by notice to 
the other within 60 days after possession is taken by the condemning authority; PROVIDED, 
HOWEVER, in the event Tenant elects to terminate this Lease pursuant to Clause (C) above, 
Landlord shall have the right to nullify such election by giving Tenant notice of its election to 
promptly restore the Common Areas so taken or furnish substitute facilities which are functionally 
equivalent to or better than the Common Areas so taken and within a reasonable distance from 
those portions taken. 

 22.2 Restoration.  In the event this Lease is not canceled as herein provided, then 
Landlord shall:  (A) restore, if the condemnation award proceeds are available and sufficient to do 
so, the affected portion and, if applicable, so much of the remainder of the Premises to a complete 
architectural unit to the extent that they existed on the date physical delivery thereof was initially 
delivered to Tenant prior to the Commencement Date (in any event subject to then existing code); 
and (B) turn over to Tenant (for restoration purposes by Tenant) that portion of Landlord's award 
applicable to Tenant's Work initially installed by Tenant and additional Tenant Improvements that 
was awarded to Landlord (rather than to Tenant) and not otherwise received by Tenant from the 
condemning authority or pursuant to Section 22.3 (captioned "Award") for such element of 
damage; PROVIDED, HOWEVER, Landlord may terminate this Lease, if no condemnation award 
proceeds are available or the condemnation award proceeds are insufficient to restore such 
affected portion or remainder of the Premises as provided above, by written notice to Tenant within 
60 days after the date the condemning authority notifies Landlord of the amount of the 
condemnation award proceeds (if any). Following the physical delivery of the Premises to Tenant, 
Tenant shall commence and complete restoration of the Premises to at least the extent of Tenant's 
Work initially installed by Tenant and additional Tenant Improvements. During the period of 
restoration in the Premises only, the Rent shall be equitably abated in accordance with the nature 
and extent that Tenant's use and enjoyment of the Premises has been affected.  Notwithstanding 
anything contained in this Lease to the contrary, in the event Landlord restores the Premises, 
Tenant shall agree to waive any existing Opening or On-Going Co-Tenancy Failure(s) and Tenant's 
Economic Termination Right. 

 22.3 Award.  All damages awarded for any Taking shall belong to and be the property of 
Landlord, Tenant hereby assigning to Landlord its interest, if any, in said award.  Notwithstanding 
the foregoing, Tenant shall have the right to prove in any condemnation proceedings and to receive 
any separate award which may be made for damages to or condemnation of Tenant's movable 
trade fixtures and equipment and for moving expenses; PROVIDED, HOWEVER, Tenant shall in no 
event have any right to receive any award for its interest in this Lease or for loss of leasehold, and 
any such award shall not reduce amounts that would otherwise be available to Landlord.  



 

1157483.9  12/30/2010 
31 

Notwithstanding the foregoing provisions of this Article, Landlord may terminate this Lease with no 
further liability to Tenant in the event that following any Taking of any part of the Center, or any 
conveyance in lieu thereof, any party holding a mortgage, trust deed or similar lien on Landlord's 
interest in the Center elects to require the application of an award or payment for the taking or 
conveyance in lieu thereof to reduce the indebtedness secured by such mortgage, trust deed or 
similar lien. 

 
ARTICLE 23 

 
Default 

 23.1 Default Definition.  The occurrence of all or any of the following shall constitute an 
"Event of Default" by Tenant: 

  A. Non-payment of Rent or other sums.  Any installment of Minimum Rent, 
Additional Rent or any other sum(s) required to be paid by Tenant hereunder, or any part thereof, 
shall at any time be in arrears and unpaid following the due date thereof as herein provided. 

  B. Vacation or Abandonment of Premises.  Tenant has "vacated or 
abandoned" (as defined in this Subsection) the Premises, and such conditions continues for a 
period of more than five days after Tenant's receipt of written notice thereof.  For purposes of this 
subsection, the term "vacated or abandoned" shall mean that Tenant has:  (1) ceased operating 
for business in the Premises, and (2) has either:  (a) verbally or in writing expressed to Landlord or 
its agent its intention to cease performing all or any of its obligations under this Lease; or (b) 
removed such items of Tenant's Property from the Premises so as to render the Premises 
unsuitable for the operation of Tenant's business therein; or (c) tendered the keys to the Premises 
to Landlord or its agent; PROVIDED, HOWEVER, Tenant hereby agrees that no acceptance of 
notice or of the keys to the Premises by Landlord or any agent of Landlord shall constitute an 
acceptance of surrender of the Premises or terminate this Lease or Tenant's liability hereunder. 

  C. Non-performance.  There is any default or breach on the part of Tenant in the 
observance or performance of any of the other covenants, agreements, or conditions of this Lease 
on the part of Tenant to be kept and performed, and said default or breach shall continue for a 
period of 25 days after notice thereof from Landlord to Tenant (or, if such default cannot reasonably 
be cured within 25 days, if Tenant shall fail to commence to cure the default within such 25-day 
period or thereafter fails to diligently pursue such cure to completion, but in no event shall cure 
period exceed 60 days). 

  D. Bankruptcy.  If:  (1) Tenant or any Guarantor of Tenant's obligations under this 
Lease shall become insolvent, or shall make a transfer in fraud of creditors, or shall make an 
assignment for the benefit of creditors; (2) Tenant or any Guarantor of Tenant's obligations under 
this Lease shall file a petition under any section or chapter of the United States Bankruptcy Code, 
as amended, or under any similar law or statute of the United States or any State thereof, or an 
order for relief relating to Tenant or any Guarantor of Tenant's obligations under this Lease is 
granted in proceedings filed against Tenant or any guarantor of Tenant's obligations under this 
Lease; or (3) a receiver or trustee shall be appointed for the Premises or for all or substantially all of 
the assets of Tenant or any guarantor of Tenant's obligations under this Lease. 
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  E. Attachment. This Lease or the Premises or any part of the Premises are taken 
upon execution or by other process of law directed against Tenant, or are taken upon or subject to 
any attachment at the instance of any creditor or claimant against Tenant, and the attachment is not 
discharged or disposed of within 15 days after its levy. 

  F. Failure to Take Possession.  Tenant fails to take possession of the Premises 
on the Commencement Date as required hereunder.   

 23.2 Remedies.  Upon an Event of Default of Tenant hereunder Landlord, at its option, may 
exercise any or all of the following remedies, which shall be in addition to the exercise of all rights 
and remedies of Landlord under this Lease, at law or in equity, with respect to such Event of 
Default: 

  A. Terminate.  Cancel and terminate this Lease and all rights of Tenant 
hereunder and enter the Premises and take possession thereof. 

  B. Take Possession.  Without terminating the Lease, re-enter and take 
possession of the Premises and remove all persons and property therefrom.  Tenant hereby grants 
to Landlord a lien and security interest as security for payment of all Rent, Additional Rent, or any 
other charges now or hereafter payable by Tenant hereunder, upon all equipment, fixtures, and 
inventory (and the proceeds thereof within the Premises, including all improvements, equipment, 
fixtures, inventory, merchandise, and other personal property now or hereafter placed on or in the 
Premises, to the full extent of Tenant’s and any assignee’s, or subtenant’s interest herein, and such 
lien shall include the right to prevent removal of the property from the Premises and may be 
enforced, upon nonpayment of rent or other charges as property from the Premises and may be 
enforced, upon nonpayment of rent to other charges as aforesaid, or any other default by Tenant 
hereunder, without any type of notice to Tenant, unless notice is required by some other provision 
of this Lease by the re-entry, taking and sale, lease or other disposition of such property.  Landlord 
shall also have all other rights and remedies upon default provided by law, including those set forth 
in the Uniform Commercial Code.  The sale, lease, or other disposition of the property shall be 
either public or private after at least ten days notice to Tenant at his last known address, and 
Landlord shall have the right and privilege to be a purchaser at any such sale.  Landlord and Tenant 
agree that ten days notice of such sale, lease, or other disposition of the property is reasonable 
under the circumstances.  Landlord shall not be deemed guilty of trespass or liable for any loss or 
damage occasioned thereby.  Should Landlord elect to re-enter, as herein provided, or should 
Landlord take possession pursuant to legal proceedings or pursuant to any notice provided for by 
law or by this Lease, Landlord may either cancel this Lease pursuant to the rights reserved 
elsewhere in this Lease, or Landlord may, from time to time, without canceling this Lease, make 
such alterations and repairs as may be necessary in order to relet the Premises; and relet said 
Premises or any part thereof for such term or terms (which may be for a term extending beyond the 
Term of this Lease) and at such rental or rentals and upon such other terms and conditions as 
Landlord in its sole discretion may deem advisable; upon each such reletting all rentals received by 
Landlord from such reletting shall be applied first, to the payment of any indebtedness other than 
Rent due hereunder from Tenant to Landlord, second, to the payment of any costs and expenses of 
such reletting, including brokerage fees and reasonable attorneys' fees, third, to the payment  of 
costs of any alterations and repairs necessary to relet the Premises, fourth, to the payment of Rent 
due and unpaid hereunder, and the residue, if any, shall be held by Landlord and applied in 
payment of future Rent or damage as such amounts may become due and payable hereunder 
during the entire term of the Lease.  If such rentals received from such reletting during any month 
be less than that to be paid during that month by Tenant hereunder, Tenant shall pay any such 
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deficiency to Landlord.  No such re-entry or taking possession of said Premises by Landlord shall 
be construed as an election on its part to cancel this Lease unless a notice of such intention is 
given to Tenant or unless the cancellation thereof is decreed by a court of competent jurisdiction. 
Notwithstanding any such reletting without termination, Landlord may at any time thereafter elect to 
cancel this Lease for such previous Event of Default. 

  C. Locks/Security Devices.  Alter locks and other security devices at the 
Premises in accordance with applicable law. 

  D. Tenant Improvement Allowance.  Withhold payment of any unpaid portion of 
the Tenant Improvement Allowance, if any, regardless of whether Tenant has already paid for all or 
any portion of the cost of the work, materials or labor to be paid for with the Tenant Improvement 
Allowance. 

  E. Broker's Commission.  Recover from Tenant the amount of any broker's or 
similar commission paid by Landlord to any broker or other party acting as Tenant's agent or on 
Tenant's behalf in connection with this Lease and the transaction contemplated hereunder. 

  F. Injunctive Relief.  Without limitation, exercise any other right at law or in 
equity, including specifically, but not by way of limitation, the pursuit of temporary or permanent 
injunctive relief. 

 23.3 Additional Provisions.  If Tenant shall after default voluntarily give up or tender 
possession of the Premises to Landlord, by delivering the keys to the Premises to Landlord or its 
agent or property manager, or both, such actions shall be deemed to be in compliance with 
Landlord's rights and the acceptance thereof by Landlord shall not be deemed to constitute a 
surrender of the Premises or otherwise affect Landlord's rights in connection with such default; it 
being understood and agreed that such surrender may be effected only by the written agreement of 
Landlord and Tenant.  Tenant hereby waives (to the extent legally permissible) any and all notices 
otherwise required under common law, as same presently exist or may be hereafter amended (or 
any subsequent similar statute relating to notice prior to instituting such action or proceeding).  In 
the event of termination of this Lease or of Tenant's right to possession of the Premises or 
repossession of the Premises for an Event of Default, Landlord shall not have any obligation to relet 
or attempt to relet the Premises, or any portion thereof, or to collect rental after reletting (if any); but 
Landlord shall have the option to relet or attempt to relet and in the event of reletting Landlord may 
relet the whole or any portion of the Premises for any period, to any tenant, and for any use and 
purpose.  In the event that Landlord shall have taken possession of the Premises, Landlord shall 
have the right to use all the furniture, fixtures and equipment at the Premises, including that which is 
owned by or leased to Tenant, prior to any foreclosure thereon by Landlord or repossession thereof 
by a Landlord thereof or third party having a lien thereon.  Landlord shall also have the right to 
remove from the Premises (without legal process) all or any portion of such furniture, fixtures, 
equipment and other property located thereon and place same in storage at any premises elected 
by Landlord, and in such event, Tenant shall be liable to Landlord for costs incurred by Landlord in 
connection with such removal and storage, together with interest thereon at the Interest Rate.  
Landlord shall also have the right to relinquish possession of all or any portion of such furniture, 
fixtures, equipment and other property to any person ("Claimant") claiming to be entitled to 
possession thereof, without the necessity of making any investigation or inquiry as to the basis 
upon which Claimant purports to act, and Tenant agrees to indemnify, defend and hold Landlord 
harmless from all cost, expense, loss, damage and liability incident to Landlord's relinquishment of 
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possession of all or any portion of such furniture, fixtures, equipment or other property.  Tenant 
stipulates and agrees that the rights set forth in this Section are commercially reasonable. 

 
ARTICLE 24 

 
Subordination; Estoppels 

 24.1 Subordination.  Tenant covenants and agrees that (A) this Lease is and shall 
automatically and without further act or deed by Tenant be and remain subject and subordinate to 
any mortgages, deeds of trust, security deeds or other security instruments, and any ground leases 
or underlying leases presently existing or hereafter placed upon all or any portion of the Center 
(each a "Mortgage") and to any and all advances to be made thereunder, and to any interest 
accrued thereon, and to all renewals, replacements, modifications, consolidations and extensions 
thereof or participation thereof, (B) any mortgagee, grantee, master lessor, beneficiary or trustee 
(each a "Mortgagee") may elect to have this Lease made a prior lien to its Mortgage, and in the 
event of such election and upon notification by Landlord or such Mortgagee to Tenant to that effect, 
this Lease shall without further act or deed by Tenant be deemed prior in lien to said Mortgage, 
whether this Lease is dated prior to or subsequent to the date of any such Mortgage, and (C) 
Tenant shall execute and deliver whatever instruments may reasonably be required by Landlord or 
any present or prospective Mortgagee to acknowledge such subordination or priority (as applicable) 
in recordable form. Tenant's failure to execute such instrument within 20 days after Tenant's receipt 
of same shall constitute a separate Event of Default for which no cure period applies.  If any 
proceeding is brought for default under any Mortgage to which this Lease is subject, or in the event 
of foreclosure, deed in lieu of foreclosure or the exercise of the power of sale under any Mortgage 
covering the Premises (each a "Foreclosure") and if requested by Landlord's successor, Tenant 
shall attorn to such successor and shall recognize that successor as Landlord under this Lease. 
Tenant agrees that such successor shall not be (1) liable for any act or omission of Landlord under 
this Lease occurring prior to such Foreclosure, (2) subject to any offset accruing to Tenant against 
Landlord prior to such Foreclosure, or (3) bound by any previous prepayment of Rent or Security 
Deposit which have not been expressly delivered by Landlord to such successor. If so requested, 
Tenant shall enter into a new lease with such successor on the same terms and conditions as are 
contained in this Lease (for the unexpired Term of this Lease then remaining). 

 24.2 Estoppel.  The parties agree that they shall rely solely upon the terms of this Lease to 
govern their relationship.  They further agree that reliance upon any representation, act, or omission 
outside the terms of this Lease shall be deemed unreasonable, and shall not establish any rights or 
obligations on the part of either party.  Within 20 days after the request of the other party at any 
time and from time to time, each of Landlord and Tenant agree to execute, acknowledge and 
deliver to the other party a written instrument in form reasonably acceptable to Landlord and 
Tenant, duly executed, acknowledged:  (A) certifying that this Lease has not been modified except 
as set forth in such certificate and is in full force and effect as modified; (B) specifying the dates to 
which the Minimum Rent, Percentage Rent, Additional Rent and other charges hereunder have 
been paid; (C) stating whether or not, to the knowledge of the party executing such instrument, the 
other party is in default and, if so, stating the nature of such default; (D) stating the Commencement 
Date; (E) stating whether the option to extend the Term has been exercised; and (F) affirming such 
other factually accurate matters pertaining to the provisions or subject matter of this Lease as may 
be required by the other party. 
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ARTICLE 25 
 

Notices 

Any notice or other communication required or permitted to be given under this Agreement shall be 
in writing and shall be deemed to have been duly given if (A) delivered to the party at the address 
set forth below, (B) deposited in the U.S. Mail, registered or certified, return receipt requested, to 
the address set forth below, (C) given to a recognized and reputable overnight delivery service, to 
the address set forth below or (D) delivered by facsimile transmission to the number set forth below: 

  If to Tenant:  Ground Control Coffee and Wine Bar, LLC 
     745 N. 114th Avenue, Suite 2 
     Avondale, Arizona 85323 
     Attn:       
 

If to the City:  City of Avondale 
11465 West Civic Center Drive 
Avondale, Arizona  85323 
Facsimile:  (623) 333-0100 
Attn:  Charles P. McClendon, City Manager 

 
With copy to:   GUST ROSENFELD, P.L.C. 

201 East Washington Street, Suite 800 
Phoenix, Arizona  85004-2327 
Facsimile:  (602) 340-1538 
Attn:  Andrew J. McGuire, Esq. 
 

or at such other address, and to the attention of such other person or officer, as any party may 
designate in writing by notice duly given pursuant to this subsection.  Notices shall be deemed 
received (1) when delivered to the party, (2) three business days after being placed in the U.S. Mail, 
properly addressed, with sufficient postage, (3) the following business day after being given to a 
recognized overnight delivery service, with the person giving the notice paying all required charges 
and instructing the delivery service to deliver on the following business day or (4) when received by 
facsimile transmission during the normal business hours of the recipient.  If a copy of a notice is also 
given to a party’s counsel or other recipient, the provisions above governing the date on which a 
notice is deemed to have been received by a party shall mean and refer to the date on which the 
party, and not its counsel or other recipient to which a copy of the notice may be sent, is deemed to 
have received the notice. 
 

ARTICLE 26 
 

Surrender of Premises 

Tenant shall surrender the Premises in broom clean condition and in good order, condition and 
repair, reasonable wear and tear and insured casualty damage excepted, and shall surrender all 
keys for the Premises to Landlord at the place then fixed for the payment of Rent and shall inform 
Landlord of all combinations on locks, safes and vaults, if any, in the Premises.  Tenant's obligation 
to observe or perform this covenant shall survive the expiration or earlier termination of this Lease. 
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ARTICLE 27 
 

Holding Over 

If Tenant remains in possession of the Premises after the expiration of the Term or earlier 
termination of this Lease, without the execution of a new Lease, then, at Landlord's option, Tenant 
shall be deemed to be occupying the Premises as a month-to-month holdover Tenant, subject to all 
the provisions of this Lease insofar as they are applicable to a month-to-month tenancy, but at a 
daily rental of two times the per day Minimum Rent and Additional Rent provided under this Lease, 
computed on the basis of a 30 day month. 

 
ARTICLE 28 

 
Casualty 

 28.1 Removal of Debris.  In the event of a casualty, Tenant shall be responsible for the 
prompt removal of all debris resulting from Tenant Improvements installed in the Premises by 
Tenant, including Tenant's furniture and fixtures. 

 28.2 Termination.  If at any time during the Term, the Premises or any material portion of 
the Center should be destroyed or damaged by fire or other casualty, Landlord shall have the 
election to repair and reconstruct the damaged portion of the Premises and/or the Center to 
substantially the condition which existed at the time of Landlord's tender of possession of the 
Premises to Tenant or alternatively, to terminate this Lease. Landlord shall notify Tenant of its 
election within 90 days after receipt of notice from Tenant of such damage or destruction. In the 
event Landlord elects to terminate this Lease pursuant to this Section, Rent shall be apportioned on 
a per diem basis and be paid to the date of termination, such termination to be effective 30 days 
following the date of Landlord's notice and upon expiration of such 30-day period neither party shall 
have any further rights or obligations hereunder. 

 28.3 Repair.  If Landlord elects to repair and restore the Premises:  (A) this Lease shall 
continue in full force and effect; (B) such repairs shall be made by Landlord within a reasonable 
period of time; and (C) Minimum Rent shall abate proportionately only during the period and to the 
extent that the Premises are unfit for use, and are not otherwise used, by Tenant for any purpose.  
Notwithstanding the foregoing, if the damage is due to the fault or neglect of Tenant or its 
employees, there shall be no abatement of Rent.  If Landlord elects to repair and restore the 
Premises, Tenant hereby covenants and agrees to restore the interior of the Premises, pursuant to 
Landlord's standard construction procedures, and reopen fully stocked and staffed in the Premises 
promptly thereafter.  Notwithstanding anything contained in this Lease to the contrary, in the event 
Landlord elects to repair and restore the Premises, Tenant shall agree to waive any existing 
Opening or On-Going Co-Tenancy Failure(s) and Tenant's Economic Termination Right. 

 28.4 Notice.  Tenant shall give notice to Landlord within two days after Tenant learns of any 
accident, damage or destruction at the Premises.   
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ARTICLE 29 
 

Waiver 

One or more waivers of any covenant or condition of this Lease by Landlord shall not be construed 
as a waiver of a further breach of the same covenant or condition, and the consent or approval by 
Landlord to or of any act by Tenant requiring Landlord's consent or approval shall not be deemed to 
waive or render unnecessary Landlord's consent or approval to any subsequent similar act by 
Tenant.  No receipt of money by Landlord after a Tenant default has been declared shall, without 
the consent of Landlord, in any way reinstate, continue or extend the Term of this Lease.  Receipt 
by Landlord of Tenant's keys to the Premises shall not constitute an acceptance of surrender of the 
Premises without Landlord's acknowledgment thereof. 

 
ARTICLE 30 

 
Quiet Possession 

Landlord agrees that, so long as Tenant fully complies with all of the terms, covenants and 
conditions herein contained on Tenant's part to be kept and performed, Tenant shall peaceably and 
quietly have, hold and enjoy the Premises free from molestation by Landlord or any party claiming 
by, through or under Landlord.  

 
ARTICLE 31 

 
Broker's Commission 

Each party hereto warrants to the other that there are no claims for brokerage commissions or 
finder’s fees in connection with the execution of this Lease.  Each party agrees to indemnify the 
other against, and hold it harmless from, all liabilities arising from any such claim including, without 
limitation, the cost of counsel fees in connection therewith. 

 
ARTICLE 32 

 
Asbestos and Other Hazardous Materials 

 32.1 Definitions.  For purposes of this Lease: 

  A. "Environmental Laws" means any federal, state or local statute, regulation or 
ordinance or any judicial or administrative decree or decision, whether now existing or hereinafter 
enacted, promulgated or issued, with respect to any Hazardous Materials, drinking water, 
groundwater, wetlands, landfills, open dumps, storage tanks, underground storage tanks, solid 
waste, waste water, storm water runoff, waste emissions or wells, including, without limiting the 
generality of the foregoing, the following statutes, and regulations, orders, decrees, permits, 
licenses and deed restrictions now or hereafter promulgated thereunder, and amendments and 
successors to such statutes and regulations as may be enacted and promulgated from time to time: 
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. 
§9601 et seq., as amended by the Superfund Amendments and Reauthorization Act; the Resource 
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Conservation and Recovery Act, 42 U.S.C. §6901 et seq.; the Hazardous Material Transportation 
Act, 42 U.S.C. §1801 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. §1251 et seq.; the 
Toxic Substances Control Act, 15 U.S.C. §2601 et seq.; the Occupational Safety and Health Act, 29 
U.S.C. § 651 et seq.; the Emergency Planning and Community Right to Know Act, 42 U.S.C. 
§11001 et seq.; the Clean Air Act, 42 U.S.C. §7401 et seq.; the Uranium Mill Tailings Radiation 
Control Act (42 U.S.C. Section 7901 et seq.); the Federal Insecticide, Fungicide and Rodenticide 
Act (7 U.S.C. § 136 et seq.); the Noise Control Act (42 U.S.C. § 4901 et seq.); the Safe Drinking 
Water Act (21 U.S.C. § 349, 42 U.S.C. § 201 and § 300f et seq.); and the National Environmental 
Policy Act (42 U.S.C. § 4321 et seq.).   

  B. "Hazardous Materials" means each and every element, compound, chemical 
mixture, contaminant, pollutant, material, waste or other substance which is defined, determined or 
identified as hazardous or toxic under any Environmental Law. 

  C. "Release" means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, storing, escaping, leaking, dumping, discarding, burying, abandoning, using, 
generating, permitting, producing, introducing, maintaining, disposing or releasing into the 
Premises, the Center or the environment.   

  D. "Environmental Authorities" means the United States, the State and any 
political subdivision thereof, the United States Environmental Protection Agency and any and all 
governmental authorities and the agencies, departments, commissions, boards, bureaus, bodies, 
councils, offices, authorities, or instrumentality of any of them, of any nature whatsoever for any 
governmental unit (federal, state, county, district, municipal, city or otherwise) whether now or 
hereafter in existence having jurisdiction under any Environmental Law.   

  E. "Notice" means any communication, written or oral, actual or threatened, from 
any governmental authority or any other public or private entity or individual, concerning any 
violation of any Environmental Law, or any act or omission resulting or which may result in the 
Release of Hazardous Material, and shall include the imposition of any liens on the Center or 
revenues or assets of Landlord. 

 32.2 Tenant Requirements.  Neither Tenant, nor its agents, employees, contractors, 
servants, subtenants, concessionaires or invitees, shall Release any Hazardous Materials in or 
about any portion of the Premises or the Center, or transport any Hazardous Materials to or from 
the Premises or the Center, except construction materials (other than asbestos or polychlorinated 
biphenyls), office equipment, cleaning solutions, other maintenance materials and oil and other 
petroleum products that are or contain Hazardous Materials may be used, handled or stored on the 
Premises, provided such materials, equipment, solutions and products are used is in de minimis 
amounts and are used only incidental to and as reasonably necessary for the operation and 
maintenance of the Premises for the Permitted Use hereunder and in compliance with all applicable 
Environmental Laws.  In addition, neither Tenant, nor its agents, employees, contractors, servants 
or subtenants, shall install, use or permit the installation or use of storage tanks or other 
subterranean structures, on, under or adjacent to the Premises.  Tenant shall, at Tenant's sole cost 
and expense, comply with all Environmental Laws applicable to Tenant's operations in the Premises 
and the Center, and make all submissions to, provide all information required by, and comply with 
all requirements of all Environmental Authorities.  If there is any Release or transportation by 
Tenant of Hazardous Materials at or from the Premises or the Center, or which arises at any time 
from Tenant's use or occupancy of the Premises or the Center, and Landlord, any Environmental 
Authority or any third party demands that a remediation be undertaken, then Tenant, at Tenant's 
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sole cost and expense, shall prepare and submit remediation plans for the demanding party's 
approval, and Tenant shall carry out all such remediation in accordance with such approved plans.  
In addition, Tenant shall promptly provide all information regarding the Release or transportation of 
Hazardous Materials that is requested by Landlord.  If remediation is required by Tenant pursuant 
to the provisions of this Article, then Tenant shall continue to pay any and all Rent that comes due 
during such remediation and no abatement of Rent shall apply.  If Tenant fails to fulfill or begin to 
fulfill any obligation imposed under this Section within 30 days after receipt of written notice from 
Landlord, Landlord may, in its sole discretion, undertake the remediation of such Hazardous 
Materials from the Premises and/or the Center, in which event Tenant shall cooperate with Landlord 
in order to prepare all documents Landlord deems necessary or appropriate to determine the 
applicability of the Environmental Laws to the Premises and the Center, and Tenant's use thereof 
and for compliance therewith.  In addition, Tenant shall execute all documents promptly upon 
Landlord's request, and reimburse Landlord for all reasonable expenses incurred by Landlord in 
fulfilling Tenant's obligations set forth in this Section, together with an additional amount equal to 
25% of such expenses, within ten days after receipt of an invoice therefor.  Notwithstanding the 
foregoing, Tenant shall have no obligation to undertake any remediation or incur any costs or 
expenses (as required in this Section) as a result of Hazardous Materials (A) existing in the 
Premises on or before the Delivery Date and not Released by Tenant, or its agents, employees, 
contractors, servants, subtenants, concessionaires or invitees; or (B) Released in the Premises or 
the Center by Landlord, its agents, contractors or employees. 

 32.3 Tenant Indemnification.  Tenant shall indemnify, protect and save Landlord, its 
officers, members, managers, agents and servants, and any Encumbrance Holder and 
management company (collectively, "Landlord's Indemnitees"), harmless for, from and against 
any and all damages, losses, liabilities, obligations, penalties, claims, litigation, proceedings or 
expenses of any kind or of any nature whatsoever (including reasonable attorneys' and experts' 
fees and disbursements), which may at any time be imposed upon, incurred by or asserted or 
awarded against Landlord or any of the Landlord Indemnitees, arising out of, or in anyway 
connected with, any breach or violation of the requirements set forth in this Article by Tenant or any 
of its agents, employees, contractors, servants, subtenants, concessionaires or invitees.  In 
connection with Tenant's indemnification hereunder:  (A) upon receipt of written notice from 
Landlord, Tenant agrees to defend any claim or demand brought, or any action, petition, or order 
filed, against Landlord or the Landlord Indemnitees by counsel reasonably satisfactory to Landlord, 
whether any such claim or action is rightfully or wrongfully brought or filed; and Tenant shall pay all 
reasonable expenses incurred in connection with defending against such action or proceeding; and 
(B) Tenant shall pay, satisfy and discharge any judgments, liens, orders or decrees which may be 
recovered or filed against Landlord, or any of the Landlord Indemnitees, arising out of any such 
claim, demand, action, petition or order. 

 32.4 Survival.  The provisions of this Article shall extend to and be enforceable by 
Landlord's liability, health, disability and worker's compensation insurers, and shall survive the 
expiration or sooner termination of the Term. 

ARTICLE 33 
 

Security Deposit; Conflicts; Access; Relationship; Headings & Miscellaneous 

 33.1 Security Deposit.  On or before the Effective Date, Tenant shall deposit with Landlord 
the sum specified in ITEM 13 of the Cover Sheet (the "Security Deposit"). The Security Deposit 
shall be held by Landlord without liability for interest as security for the faithful performance by 
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Tenant of all of its obligations under this Lease.  The Security Deposit shall not be mortgaged, 
assigned, transferred or encumbered by Tenant without the prior written consent of Landlord and 
any such act on the part of Tenant shall be without force and effect and shall not be binding upon 
Landlord. If any of the Rent or any other sum payable by Tenant to Landlord hereunder shall be 
overdue and unpaid or paid by Landlord on behalf of Tenant, or if Tenant shall fail to perform any of 
its obligations under this Lease, then Landlord may, at its option and without prejudice to any other 
remedy which Landlord may have on account thereof, appropriate and apply said entire Security 
Deposit, or so much thereof as may be necessary to compensate Landlord for Minimum Rent, 
Percentage Rent, Additional Rent, loss or damage sustained by Landlord as a result thereof, and 
Tenant shall forthwith upon demand restore the Security Deposit to the original sum deposited.  
Should Tenant comply with all of said obligations and promptly pay all the rentals when due and all 
other sums payable by Tenant to Landlord, at the end of the first Lease Year said Security Deposit 
will be released by Landlord and applied toward the next month’s Minimum Rental.  In the event of 
bankruptcy or other debtor-creditor proceedings against Tenant, as specified in Article 20, the 
Security Deposit shall be deemed to be applied first to the payment of rental and other charges due 
Landlord for the earliest periods prior to the filing of such proceedings.  Landlord may deliver the 
Security Deposit to the purchaser or assignee of Landlord's interest in the Premises in the event 
that such interest is transferred and thereupon Landlord shall be discharged from any further liability 
with respect to the Security Deposit.  This Section shall also apply to any subsequent transfer of 
Landlord's interest in the Premises. 

 33.2 Governing Item.  Notwithstanding anything contained in the Lease to the contrary, in 
the event of a conflict between Tenant's approved Construction Documents, as set forth in Exhibit 
B-2, and the terms and conditions of this Lease, including, but not limited to, Exhibit B-2, Tenant's 
approved Construction Documents, as approved by Landlord in accordance with Exhibit B-2, shall 
govern. 

 33.3 Landlord Access to Rent.  Landlord may, at any time during the last 12 months of the 
Term, upon reasonable notice to Tenant, enter the Premises at all reasonable hours for the purpose 
of offering them for rent and may place and keep on the windows and doors of the Premises signs 
advertising the Premises for rent. 

 33.4 Relationship.  Nothing contained herein shall be deemed or construed by the parties 
hereto, nor by any third party, as creating a relationship between the parties hereto other than the 
relationship of landlord and tenant. 

 33.5 Submission.  The submission of this Lease for examination does not constitute a 
reservation or any option for the Premises and this Lease becomes effective only upon its execution 
and delivery by both parties hereto. 

 33.6 Headings.  The Article headings used throughout this Lease are for convenience and 
reference only, and the words contained therein shall in no way be held to explain, modify, amplify 
or aid in the interpretation, construction or meaning of the provisions of this Lease. 

 33.7 Construction. Whenever herein the singular number is used, the same shall include 
the plural, and the masculine gender shall include the feminine and neuter genders. The captions, 
section numbers, article numbers, and index appearing in this Lease are inserted only as a matter 
of convenience and in no way define, limit, construe, or describe the scope or intent of such 
sections or articles of this Lease nor in any way affect this Lease. 
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 33.8 Independent Covenants.  The doctrine of independent covenants shall apply in all 
matters relating to this Lease including, without limitation, all obligations of Landlord and Tenant to 
perform their respective obligations under this Lease.  All obligations of Tenant which by their 
nature involve performance after the end of the Term, or which cannot be ascertained to have been 
performed until after the end of the Term of this Lease, shall survive the expiration or earlier 
termination of this Lease. 

 33.9 Holiday Lights.  Tenant agrees to allow Landlord's representative to install and 
maintain holiday lights on the Premises during the holiday season, as long as such lights shall not 
interfere with Tenant's signs or obstruct Tenant's entrance.  During the holiday season, holiday 
lights may be placed upon the outline of the roofline of the buildings located at the Center. 

 33.10 Financial Statement.  Upon Landlord's request, Tenant agrees to provide Landlord 
with a true and correct "Financial Statement" (as defined in this Section) of Tenant and any 
Guarantors of the Lease within 15 days after Landlord's request of such a Financial Statement. If 
Landlord, in its reasonable discretion, determines that the creditworthiness or financial status of 
Tenant falls below a level then acceptable to Landlord at any time during that period following the 
Delivery Date but prior to Tenant's opening for business; or in the event that a bankruptcy 
proceeding is filed by or against Tenant; or if Tenant breaches the Lease; or, if Tenant dies (if an 
individual); then Landlord may, at any time and upon 30 days notice, terminate this Lease. For 
purposes of this Section, Tenant's "Financial Statement" shall include the following documents:  
(A) a balance sheet; (B) an income statement; (C) a statement of cash flows; and (D) a statement 
of owner's equity. 

 33.11 Time of Essence & Binding Nature.  Time is of the essence of all of the terms and 
provisions of this Lease, and the terms and conditions hereof shall extend to and be binding upon 
the heirs, executors, successors and assigns of the parties hereto and mention of the singular shall 
include the plural and the plural shall include the singular. 

 33.12 Memorandum of Lease.  Neither party shall record any memorandum of this Lease, 
except in accordance with the foregoing provisions.  Tenant shall not record this Lease without the 
consent of the Landlord, which may be withheld for any reason whatsoever, in Landlord’s absolute 
discretion.  At the request of either party, the parties shall execute and deliver a recordable 
memorandum of lease in a form reasonably acceptable to Landlord and Tenant.  The requesting 
party shall be responsible for all recording costs.  

 33.13 Trial Waiver.   

THE PARTIES HERETO IRREVOCABLY WAIVE TRIAL BY JURY IN ANY ACTION, 
PROCEEDING OR COUNTERCLAIM BROUGHT BY EITHER PARTY AGAINST THE 
OTHER ON ANY MATTER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS 
LEASE, THE RELATIONSHIP OF LANDLORD AND TENANT, OR TENANT'S USE AND 
OCCUPANCY OF THE PREMISES. 

33.14 Governing Law.  This Lease shall be subject to the laws of the State. 

 33.15 Attorneys' Fees.  In the event either party to this Lease brings any legal action to 
enforce the provisions hereof, the prevailing party in any such action shall be entitled to recover 
from the non-prevailing party all attorneys' fees and other fees and costs incurred by such prevailing 
party in connection with any such action. 
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 33.16 Force Majeure.  In the event either party hereto shall be delayed or hindered in or 
prevented from the performance of any act required under this Lease by reason of strikes, lockouts, 
labor troubles, acts of God, inclement weather, including periods of rain, inability to procure 
materials, failure of power, restrictive governmental law or regulations, riots, insurrections, war or 
other reason of a like nature not the fault of the party delayed in performing work or doing acts 
required under the terms of this Lease ("Force Majeure"), then performance of such act shall be 
excused for the number of calendar days of such delay, and the period for the performance of any 
such act shall be extended for a period equivalent to the period of such delay.  No delay under this 
Section shall be effective unless Landlord or Tenant shall have notified the other of the delay within 
20 days after cessation of the event giving rise to such delay setting forth the nature of such Force 
Majeure and the duration of such delay.  The provisions of this Section shall not:  (A) operate to 
excuse Tenant from prompt payment of Minimum Rent, Additional Rent or any other payment 
required by the terms of this Lease; nor (B) be applicable to delays resulting from the inability of a 
party to obtain financing or to proceed with its obligations under this Lease because of a lack of 
funds. 

 33.17 Relocation.  At any time during the Term of this Lease, upon at least 30 days prior 
notice to Tenant ("Notice of Relocation"), Landlord may require Tenant to relocate to another 
lease space of approximately the same size as the Premises within the Center ("Relocation 
Space").  Landlord shall, at its cost and expense, complete construction of the Relocation Space on 
a "turn key" basis substantially similar to the then existing Premises. Landlord shall pay all 
reasonable out-of-pocket expenses of any such relocation, including the expenses of moving and 
reconstruction of all Tenant-furnished improvements (if any) and Landlord-furnished improvements 
(if any) at the Premises.  In the event the Relocation Space is larger than the Premises, the 
Minimum Rent and additional charges due under this Lease shall not be altered; however, in the 
event the Relocation Space is smaller than the Premises, the Minimum Rent and all additional 
charges shall be proportionately reduced based upon the Floor Area of the Relocation Space.  
Except for the reduction (if any) in Minimum Rent and additional charges, upon Tenant's relocation 
to the Relocation Space, all of the terms, covenants and conditions of this Lease shall continue 
unchanged and in full force and effect, except that a drawing of the Relocation Space shall be 
substituted for the drawing of the Premises set forth on Exhibit A, and thenceforth the Relocation 
Space shall be deemed for all purposes to be the Premises.  Failure by Tenant to relocate to the 
Relocation Space following construction of same by Landlord shall constitute an Event of Default 
hereunder and Landlord shall be entitled to all remedies available to it under the terms of this Lease 
or at law or equity and Tenant shall be liable for all costs incurred by Landlord in constructing the 
improvements at the Relocation Space. 

 33.18 Guaranty.  This Lease is guaranteed by the parties set forth in ITEM 12 of the Cover 
Sheet, and such Guarantor(s) shall execute a Guaranty in the form attached hereto as Exhibit E 
("Form of Lease Guaranty").  If Landlord, in its sole discretion, determines that the 
creditworthiness or financial status of Guarantor falls below a level then acceptable to Landlord, or 
a bankruptcy proceeding is filed by or against a Guarantor, or if the Guarantor defaults under the 
Guaranty or if the Guarantor dies (if an individual), Landlord may at any time upon demand, require 
Tenant to deliver additional or different security for this Lease, and if Tenant fails to provide such 
additional or different security, Landlord may terminate this Lease with 30 days notice. 

 33.19 Tenant Liability; Authority.  If this Lease is executed by more than one person or 
entity as "Tenant", each such person or entity shall be jointly and severally liable hereunder.  It is 
expressly understood that any one of the parties who have executed this Lease as "Tenant" (herein 
individually referred to as "Signatory") shall be empowered to execute any modification, 
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amendment, exhibit, floor plan, or other document ("Future Instrument") and bind each such 
Signatory who has executed this Lease regardless of whether each Signatory, in fact, executes 
such Future Instrument.  If Tenant is a corporation, limited liability company or partnership, each 
individual executing this Lease on behalf of such entity represents and warrants that he/she is duly 
authorized to execute and deliver this Lease on behalf of said entity, in accordance with the 
organizational documents of said entity, and that this Lease is binding upon said entity. 

 33.20 Homeland Security.  Tenant represents, certifies and warrants to Landlord as follows: 
(A) Tenant is not named by, and is not acting, directly or indirectly, for or on behalf of any person, 
group, entity or nation named by, any Executive Order, including without limitation Executive Order 
13224, or the United States Treasury Department as a terrorist, "Specially Designated National and 
Blocked Person," or other banned or blocked person, entity, nation or transaction pursuant to any 
law, order, rule or regulation that is enacted, enforced or administered by the Office of Foreign 
Assets Control; (B) Tenant is not engaged in this transaction, directly or indirectly, for or on behalf 
of, or instigating or facilitating this transaction, directly or indirectly on behalf of, any such person, 
group, entity or nation; and (C) none of the proceeds used to pay Minimum Rent and Additional 
Rent have been or will be derived from a "specified unlawful activity" as defined in, and Tenant is 
not otherwise in violation of, the Money Laundering Control Act of 1986, as amended, or any other 
applicable laws regarding money laundering activities.  Furthermore, Tenant agrees to immediately 
notify Landlord if Tenant was, is, or in the future becomes a "senior foreign political figure," or an 
immediate family member or close associate of a "senior foreign political figure," within the meaning 
of Section 312 of the USA PATRIOT Act of 2001.  Notwithstanding anything in this Lease to the 
contrary, Tenant acknowledges and agrees that this Lease is a continuing transaction and that the 
foregoing representations, certifications and warranties are ongoing and shall be and remain true 
and in full force and effect on the date hereof and throughout the Term and that any breach thereof 
shall constitute an automatic Event of Default giving rise to Landlord's remedies and Tenant agrees 
to indemnify, defend and hold harmless Landlord and Landlord's management agent from and 
against all losses, damages, costs and expenses resulting from or relating to any breach of the 
foregoing representations, certification and warranties. 

 33.21 Limitation of Landlord's Liability.  Notwithstanding any other provision of this Lease, 
Tenant agrees that neither Landlord nor any of Landlord's officers, directors, partners, 
shareholders, members or employees shall have any personal liability hereunder.  Additionally, 
notwithstanding anything in this Lease to the contrary, in no event shall Landlord ever be liable to 
Tenant for consequential damages or special damages. 

 33.22 Legal Representation of the Parties.  This Lease was negotiated by the Parties 
hereto with the benefit of legal representation and any rules of construction or interpretation 
otherwise requiring this Lease to be construed or interpreted against any party shall not apply to 
any construction or interpretation hereof or thereof. 

 33.23 Agreement; Amendment.  This Lease (including all Riders, Exhibits, Addenda and 
Guaranty, if any) is the complete agreement between Landlord and Tenant concerning the 
Premises and the Center. There are no oral agreements, understandings, promises or 
representations between Landlord and Tenant affecting this Lease. All prior negotiations and 
understandings, if any, between the parties hereto with respect to the Premises and the Center, 
shall be of no force or effect and shall not be used to interpret this Lease.  This Lease shall not be 
amended, changed or extended except by written instrument signed by both parties hereto.  This 
Lease shall be considered to have been executed by a person if there exists a photocopy, facsimile 
copy, or a photocopy of a facsimile copy of an original hereof or of a counterpart hereof which has 
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been signed by such person.  Any photocopy, facsimile copy, or photocopy of facsimile copy of this 
Lease or a counterpart hereof shall be admissible into evidence in any proceeding as though it were 
an original. 

 33.24 Subsequent Commencement.  This Lease shall be effective as of the day and year 
first above written notwithstanding that the Term shall commence at a date subsequent thereto and 
Landlord and Tenant intend that each shall have vested rights immediately upon the full execution 
signing of this Lease and that this Lease shall be fully binding and in full force and effect from and 
after execution hereof by the last to sign of Landlord and Tenant. 

 33.25 Severability. If any provision of this Lease or the application of it to any person or 
circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Lease shall 
not be affected thereby and each provision of the Lease shall be valid and enforceable to the fullest 
extent permitted by law, and the remaining provisions of this Lease shall be interpreted so as to 
nearly as possible conform to the intent of the parties as indicated in this Lease. 

 33.26 Conflict of Interest. The Landlord may cancel this Lease pursuant to ARIZ. REV. 
STAT. § 38-511 without penalty or obligation, if any person significantly involved in initiating, 
negotiating, securing, drafting, or creating the Lease on behalf of the Landlord is, at any time while 
the Lease or any extension of the Lease is in effect, an employee of the Tenant in any capacity or a 
consultant to the Tenant with respect to the subject matter of the Lease.  The cancellation shall be 
effective when written notice from the Landlord is received by the Tenant, unless the notice 
specifies a later time. 

 33.27 Incorporation of Exhibits.  All Exhibits identified in this Lease, including, but not 
limited to the following listed Exhibits, shall be and are hereby incorporated into this Lease by this 
reference: 

EXHIBIT A SITE PLAN 
EXHIBIT B-1 DELIVERY DATE CERTIFICATE 
EXHIBIT B-2 CONSTRUCTION GUIDELINES 
EXHIBIT C CENTER RULES AND REGULATIONS 
EXHIBIT D FORM OF COMMENCEMENT DATE MEMORANDUM 
EXHIBIT E FORM OF LEASE GUARANTY 

 
 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the undersigned parties have executed this Lease the day and year 
first above written. 

 
 
LANDLORD:      TENANT: 
 
CITY OF AVONDALE,    GROUND CONTROL COFFEE AND  
an Arizona municipal corporation   WINE BAR, LLC, 
        an Arizona limited liability company 
 
 
By:        By:       
 
Name:       Name:      
 
Title:        Title:       
 
Date Executed:      Date Executed:     
 
 
ATTEST: 
 
______________________________ 
Carmen Martinez, City Clerk 
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EXHIBIT A 
 

SITE PLAN 
 
 

Tenant hereby acknowledges that the attached Site Plan is intended to show the 
approximate layout of the Center and location of the Premises, and Landlord has the right at any 
time to expand, reduce, remove, demolish, renovate or construct any existing or new improvements 
in the Center, including, without limitation, the right to change the shape, size, configuration, 
number, design or extent of such improvements, provided the approximate location, size and 
configuration of the Premises shall not be materially changed. 
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EXHIBIT B-1 
 

DELIVERY DATE CERTIFICATE 
 

[To Be Attached] 
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EXHIBIT B-2 
 

CONSTRUCTION GUIDELINES 
 

THIS EXHIBIT B-2 (the "Construction Guidelines") supplements the Lease to which it is 
attached and is incorporated therein as if set out in full.  In the event of a conflict between the terms of 
this Exhibit B-2 and the Lease, this Exhibit B-2 shall control.  Capitalized terms not defined in this 
Exhibit B-2 shall have the meanings given to such terms in the Lease. 

 
1. Landlord's Work. Landlord shall, at its own cost and expense, perform only the work 

described as "Landlord's Work" in ITEM 11 of the Lease.  Landlord has made no representations or 
warranties regarding the condition of the Premises or the Center, except as expressly set forth in this 
Lease. 
 

2. Tenant's Work.  Tenant shall, at its own cost and expense, perform all work described 
as “Tenant’s Work” in ITEM 11 of the Lease in addition to all work not described as "Landlord's 
Work" in the Lease necessary to complete the Premises and to prepare them for the operation of 
Tenant's business therein (collectively, "Tenant's Work"). The parties acknowledge that Tenant will 
be required to comply with the public procurement laws for each contract to be entered into by Tenant 
in connection with the construction of Tenant Improvements, consistent with the obligations of ARIZ. 
REV. STAT. §§ 34-201 et seq.  Tenant agrees that all Leasehold Improvements to the Premises shall, 
upon installation, become the property of Landlord and shall remain upon the Premises upon the 
expiration or earlier termination of this Lease.  Tenant shall not do anything upon or in connection with 
the Premises or the construction of any part thereof which interferes in any way with, or results in a 
work stoppage in connection with, construction of any part of the Center or any other tenant's space. 
 

3. Plans and Specifications. 
 

3.1 Tenant's Drawings. Tenant shall prepare and furnish to Landlord, at Tenant's 
sole cost and expense, and in compliance with applicable laws, statutes, ordinances and codes, a 
complete set of store finish drawings ("Tenant's Drawings") by December 1, 2010. 
 

3.2 Approval of Tenant’s Drawings.  Landlord shall have 30 days after receipt to 
approve or disapprove Tenant’s Drawings, specifying in detail any reasons for disapproval. If Tenant’s 
Drawings are disapproved, Tenant shall incorporate Landlord’s comments and resubmit Tenant’s 
Drawings to Landlord within 15 days.  Landlord shall have 15 days after receipt of the resubmitted 
Drawings to approve or disapprove them, and, in the event of disapproval, the procedures set forth 
herein shall be repeated until Landlord has approved Tenant’s Drawings. 
 

3.3 Construction Documents.  Tenant shall prepare and furnish to Landlord, at 
Tenant's sole cost and expense, and in compliance with applicable laws, statutes, ordinances and 
codes, a complete set of construction plans and specifications ("Construction Documents") by 
December 1, 2010.  A complete set of Construction Documents shall be kept on the Premises at all 
times until Tenant opens for business therein. 
 

3.4 Approval of Construction Documents.  Landlord shall have 30 days after 
receipt to approve or disapprove Tenant’s Construction Documents, specifying in detail any reasons 
for disapproval.  If Tenant’s Construction Documents are disapproved, Tenant shall incorporate 
Landlord’s comments and resubmit Tenant’s Construction Documents to Landlord within 15 days.  
Landlord shall have 15 days after receipt of the resubmitted Construction Documents to approve or 
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disapprove them, and, in the event of disapproval, the procedures set forth herein shall be repeated 
until Landlord has approved Tenant’s Construction Documents.  A complete set of Construction 
Documents shall be kept on the Premises at all times until Tenant opens for business therein. 
 

3.5 Tenant's Architect/Engineer.  Tenant shall cause all architects and engineers 
engaged by Tenant (each a "Professional") to obtain and keep in force, with an insurance company 
authorized to do business in Arizona which has a general policy rating of A- or better and a financial 
class of VII or better by A.M. Best Company, Inc. (or if a rating of A.M. Best Company is no longer 
available, a comparable rating from a similar or successor service), a policy of professional liability 
insurance covering all liability arising out of any negligent acts or errors and omissions committed by 
such Professional with limits of not less than $1,000,000.00 per claim and annual aggregate, with a 
retroactive date prior to the contract date.  Each Professional shall maintain such policy for a 
minimum of two years after completion of work or shall obtain a two-year extended reporting period if 
the policy is canceled or non-renewed. 
 

4. Tenant's Contractor.  All contractors engaged by Tenant shall be bondable, licensed 
contractors, having good labor relations, and capable of performing quality workmanship and working 
in harmony with Landlord's contractors and other contractors on the job.  The term "contractors" as 
used in this Section shall be deemed to include subcontractors.  The City shall have the absolute right 
to review contractor plans, bids, and estimated costs and, in its reasonable discretion, the City may 
approve or disapprove Tenant's Contractor, specifying in detail any reasons for disapproval.  If the 
Tenant's Contractor is not approved, the City has authority to solicit a different contractor to perform 
any and all work according to the specifications of this lease. 
 

4.1 Insurance.  On or before entry into the Premises, Tenant shall cause its 
contractor to obtain and to keep in force, with an insurance company authorized to do business in 
Arizona which has a general policy rating of A- or better and a financial class of VII or better by A.M. 
Best Company, Inc. (or if a rating of A.M. Best Company is no longer available, a comparable rating 
from a similar or successor service), until Tenant's Work is completed, all of the following insurance: 

 
  A. Commercial General Liability Insurance.  Commercial general 
liability insurance to protect against claims for bodily injury and property damage arising out of 
premises operations, products, and completed operations, and advertising and personal injury 
liability, written on an occurrence basis using ISO Form CG0001 (or its equivalent) with no 
amendments to the definition of an insured contract, in limits of not less than $1,000,000.00 
inclusive, per occurrence, and $1,000,000.00 annual aggregate per project, or such higher 
limits as Landlord may require from time to time during the Term.  Completed Operations to 
remain in force for at least two years following project completion.  To the extent permitted by 
applicable law, such policy(ies) shall include a waiver of any right of subrogation of the 
insurers thereunder against Landlord, Landlord's property manager, and all mortgagees of 
Landlord. 
 
  B. Commercial Automobile Liability Insurance.  Commercial 
automobile liability insurance to include contractual liability insurance for the indemnities set 
forth  in this contract covering all owned, non-owned and hired automobiles, in limits of not 
less than $1,000,000.00 combined single limit (each accident), or such higher limits as 
Landlord may require from time to time during the Term.  To the extent permitted by 
applicable law, such policy(ies) shall include a waiver of any right of subrogation of the 
insurers thereunder against Landlord, Landlord's property manager, and all mortgagees of 
Landlord. 
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  C. Employer's Liability Insurance and Workers Compensation.  
Employer's Liability insurance, with minimum limits of not less than $500,000 bodily injury 
each accident, $500,000.00 bodily injury by disease policy limit and $500,000.00 bodily injury 
by disease each employee, and Worker's Compensation, in form and amount as required by 
applicable state law.  To the extent permitted by applicable law, such policy shall include a 
waiver of any right of subrogation of the insurers thereunder against Landlord, Landlord's 
property manager, and all mortgagees of Landlord. 
 
  D. Umbrella Liability Insurance.  Umbrella liability insurance over the 
primary general liability, automobile liability and employer's liability insurance policies in limits 
of not less than $5,000,000.00 inclusive per occurrence, and $5,000,000.00 annual 
aggregate, per project, or such higher limits as Landlord may require from time to time during 
the Term.  To the extent permitted by applicable law, such policy(ies) shall include a waiver of 
any right of subrogation of the insurers thereunder against Landlord, Landlord's property 
manager, and all mortgagees of Landlord. 
 
  E. Builder's Risk Insurance.  Builder's Risk insurance on a "Special 
Form" basis (including collapse) using a completed value (non-reporting) form for full 
replacement cost covering all work which Tenant contracts for or performs in the Center and 
all materials and equipment used or installed by Tenant in or about the Premises, off site and 
in transit.  This insurance shall include: (1) interests of Tenant, Landlord, Landlord's property 
manager, all mortgagees of Landlord, Tenant's contractor, subcontractors and sub-
subcontractors; and (2) a mutual release and waiver of subrogation for all parties. 
 
  F. Insurance Changes.  Landlord may require, from time to time, 
changes or endorsements to Tenant's contractor insurance required herein. 

 
4.2 Policies of Insurance.  Tenant's contractor shall have right to satisfy the 

insurance required by this Section by means of blanket insurance policy(ies), provided that no other 
loss which may also be insured by the blanket insurance shall affect the insurance coverages 
required hereunder and further provided that Tenant's contractor delivers to Landlord a certificate 
specifically stating that such coverages apply to Landlord, Landlord's property manager, all 
mortgagees of Landlord, the Premises and the Center.  All policies of insurance or certificates thereof, 
except with respect to workers compensation or professional liability, shall name Tenant, Landlord, 
Landlord's property manager, and all mortgagees of Landlord, as additional insureds, as their 
respective interests may appear, including products and completed operations.  All self insured 
retentions and deductible amounts shall be subject to Landlord's prior written approval.  Any and all 
deductibles or coinsurance in the above-described policies or inadequacy of limits for coverage shall 
be assumed by, for the account of, and at Tenant's contractor sole risk.  Prior to commencing any 
work under this Agreement, Tenant will provide Landlord with suitable evidence of insurance in the 
form of certificates of insurance and a copy of the declaration page(s) of the insurance policies as 
required by this Agreement, issued by Tenant’s insurance insurer(s) as evidence that policies are 
placed with acceptable insurers as specified herein and provide the required coverages, conditions 
and limits of coverage specified in this Agreement and that such coverage and provisions are in full 
force and effect.  Confidential information such as the policy premium may be redacted from the 
declaration page(s) of each insurance policy, provided that such redactions do not alter any of the 
information required by this Agreement.  The Landlord shall reasonably rely upon the certificates of 
insurance and declaration page(s) of the insurance policies as evidence of coverage but such 
acceptance and reliance shall not waive or alter in any way the insurance requirements or obligations 
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of this Agreement.  Tenant agrees to further provide Landlord evidence of renewals of policies not 
later than 30 days prior to the end of the expiring term.  All policies of insurance carried by Tenant's 
contractor shall be primary and non-contributing in the event of any loss or damage with any 
insurance required to be maintained by Tenant's contractor under the terms of this Lease.  All policies 
and certificates shall notify Tenant, Landlord and any mortgagee of Landlord, in writing, not less than 
30 days before any lapse, non-renewal or cancellation, including cancellation for nonpayment of 
premium, or other termination thereof and shall include a clause or endorsement denying the insurer 
any rights or subrogation against Tenant and Landlord, Landlord's property manager, and all 
mortgagees of Landlord.  Landlord reserves the right to request and receive for review certified copies 
of any and all insurance policies to which the Lease is applicable.  The required coverage and or 
limits referred to and set forth herein shall in no way affect or limit Tenant's contractor's liability with 
respect to its performance. 

 
4.3 Conditions to Commencement of Tenant's Work.  On or before entry into 

the Premises, Tenant shall cause its contractor to: (A) review the plans and specifications 
(including all exhibits, addendums or riders thereto); (B) review other related data including 
"technical data"; (C) inspect the Premises; and (D) obtain all governmental permits and 
approvals and pay any associated tax (including, but not limited to, excise tax) to complete 
Tenant's Work and forward copies to Landlord.   

 
4.4 Construction of Tenant's Work.  Tenant shall cause its contractor: (A) to 

construct Tenant's Work strictly in accordance with Landlord approved plans and 
specifications and changes thereto which are stamped approved by Landlord's architect; (B) 
to advise Landlord immediately of any requested change from the plans and specifications; 
(C) to keep a Landlord approved original set of plans and specifications at the job site at all 
times; and (D) not to leave the job site until Landlord's and Tenant's punchlist items are 
complete, all damage is repaired and the site is free of debris and all unused materials are 
removed.  Daily site clean up is required.  

 
4.5 Contractor Deposit.  Prior to commencement of construction, Tenant or 

Tenant's contractor shall deposit with Landlord the amount of $5,000.00 for the Premises as a 
damage/repair/clean-up deposit (the "Contractor Deposit"). Landlord may utilize the 
Contractor Deposit if Tenant's contractor does not repair damage to the property, damages 
the property, does not complete punchlist items or does not clean-up their construction site as 
required or otherwise fulfill the obligations of this Section.  Should Landlord be required to 
complete any work to be completed by Tenant's contractor, including, but not limited to, 
cleanup, painting, punchlist items, etc., Tenant shall pay Landlord the cost of such work, 
together with an amount equal to 25%, within 20 days after receipt of an invoice therefor. Any 
items borrowed from Landlord shall be documented. 

 
4.6 Damage to Equipment.  Tenant agrees that Landlord shall not be liable and 

Tenant shall indemnify Landlord against any damage to Tenant's contractor or contractor's 
employee's property, or any equipment entrusted to Tenant's contractor by others, and for the 
loss of or damage to any of Tenant's contractor's property or equipment by theft or otherwise, 
unless caused by Landlord's gross negligence or willful misconduct.  

 
4.7 Violations by Tenant's Contractors.  In addition to application of the 

Contractor Deposit, and any and all remedies at law or equity, in the event Tenant's contractor 
violates the requirements of this Exhibit, Landlord, upon five days notice, may order Tenant's 
contractors to remove themselves, their equipment and their employees from Landlord's 
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property.  Notwithstanding the foregoing, in the event Tenant's contractor violates the 
requirements of this Exhibit on two occasions, as to the third such occasion, Landlord shall 
not be required to give notice to Tenant and may order Tenant's contractors to remove 
themselves, their equipment and their employees from the Center.   

 
5. Allowance.  In consideration of the performance by Tenant of Tenant’s Work in the 

Premises and the timely fulfillment of all of the terms of this Lease, Landlord agrees to pay to Tenant 
the Construction Allowance, up to a maximum of $270,000, applicable to the “hard costs” (as defined 
below) for Tenant’s permanent leasehold improvements for the Premises.  For this purpose, “hard 
costs” shall mean and refer only to the cost of labor and materials incorporated into the Premises as 
permanent leasehold improvements, and shall not include, without limitation, any so called “soft 
costs,” design/architectural/engineering fees or the cost of Tenant’s trade fixtures, inventory, 
personal property or any other property constituting “Tenant’s Property” (as defined in the Lease).  
The Construction Allowance shall be applicable only to Tenant’s Work actually performed and 
completed to the Premises and shall be paid within 30 days after all of the flowing: 
 

5.1 Opened.  Tenant has opened for business in the Premises as required by this 
Lease and has paid to Landlord the first and any subsequently owed Rent payment(s) or other 
amounts due under this Lease. 

 
5.2 Commencement Date Memorandum.  Tenant has executed and delivered to 

Landlord a Commencement Date Memorandum in the form attached to the Lease as Exhibit 
D; 

 
5.3 No Default. Tenant is not in default after notice and the lapse of any applicable 

cure period. 
 
5.4 Work Completed. Tenant's Work is completed in accordance with approved 

Construction Documents. 
 

5.5 Debris.  The Premises and the Common Areas surrounding the Premises are 
free of Tenant's debris, all contractor equipment and materials have been removed from the 
Premises, and any damage to the Center or the Common Areas caused by Tenant, its agents 
or contractors, has been repaired. 

 
5.6 Liens, Judgments, Levies, or Tax Liens.  The Premises, including all 

installations therein, are free and clear of all liens and there are no judgments, levies, 
attachments, liens or tax liens pending or in effect with respect to Tenant's Work in the 
Premises. 

 
5.7 Required Documentation.  Tenant has submitted the following completed 

documentation to Landlord: 
 
  A. Lien Waivers.  Full, final and unconditional lien waivers and releases in 
favor of Landlord, Landlord's lender, any proposed purchaser, or any other person/entity 
reasonably requested by Landlord, from Tenant's general contractor and from all Tenant's 
subcontractors having contracts in excess of $5,000.00. 
 
  B. Certificates.  A copy of the permanent Certificate of Occupancy and 
any temporary Certificates of Occupancy. 
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  C. Contractor's Final Billing.  A copy of the final billing from Tenant's 
general contractor (broken down in reasonable detail and showing the cost of work performed 
at the Premises adequate to componentized for tax purposes under either generally accepted 
accounting principles or Internal Revenue guidelines). 
 
  D. Architect Certificate.  Tenant's architect's certificate certifying that 
Tenant's Work is completed in accordance with the approved Construction Documents, 
including all items on Landlord's representative's punch list.  

 
 

[Balance of this page intentionally left blank.]
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EXHIBIT C 
 

CENTER RULES AND REGULATIONS 
 

Landlord agrees to use its reasonable efforts to cause compliance by tenants of the Center 
with these Rules and Regulations, as they may be revised or amended by Landlord from time to time 
in its commercially reasonable discretion (as amended, the "Rules and Regulations"), but in no 
event shall Landlord be responsible for the violation or nonperformance of any of these Rules and 
Regulations by any other tenant. Unless otherwise provided, all terms used in these Rules and 
Regulations shall have the same meaning as set forth in this Lease. To the extent that the provisions 
of these Rules and Regulations are inconsistent with the provisions of this Lease, the provisions of 
the Lease shall control.  In the event Tenant violates any of the Rules and Regulations and such 
violation continues for more than 24 hours after Tenant's receipt of notice thereof from Landlord, then 
Tenant shall pay Landlord, as liquidated damages, an amount equal to $50.00 per day so long as 
such violation continues.  Tenant recognizes that its violation of the Rules and Regulations will result 
in damages to Landlord and that the nature and amount of such damages is difficult or impossible to 
quantify, and that the foregoing amount represents a reasonable approximation of the actual 
damages Landlord would suffer in the event Tenant violates the Rules and Regulations. 
 

1. Business Hours.  Unless otherwise specified in this Lease, Tenant agrees to remain 
open for the standard Center business hours as determined by Landlord from time to time. 

 
2. Common Areas.  Tenant shall not use the Common Areas, including areas adjacent 

to the Premises (except any outdoor seating area approved by Landlord pursuant to Section 9  
below), for any purpose other than ingress and egress, and in accordance with all other applicable 
provisions of this Lease, including these Rules and Regulations.  Without limiting the generality of the 
foregoing, Tenant shall not use the Common Areas to canvass, solicit business or information from, 
or distribute any article or material to, other tenants, occupants or invitees of the Center, without the 
express written consent of Landlord. Tenant shall not allow anything to remain in or to obstruct any 
passageway, sidewalk, court, corridor, stairway, entrance, exit, elevator, shipping area, or other area 
outside the Premises (except as set forth in Section 9 below).  Janitorial closets, utility closets, 
telephone closets, broom closets, electrical closets, storage closets, and other such closets, rooms 
and areas shall be used only for the purposes and in the manner designated by Landlord, and may 
not be used by Tenant, or its contractors, agents, employees, or other parties without Landlord's prior 
written consent. 
 

3. No Outside Sales; Loading Areas.  Tenant agrees not to use any portion of the 
Common Areas for sale or display of any merchandise or any other business, occupation, 
undertaking or solicitation of customers and further agrees to receive or ship articles of any kind only 
through loading areas as designated by Landlord. 
 

4. Deliveries.  Deliveries of furniture, inventory and all other items shall be brought into 
the Center in compliance with all Legal Requirements and at Tenant's sole risk.  All such deliveries 
shall be made prior to 10:00 am and only through the service entrances of Tenant's Premises and 
service entrances of the Center, when available.  Landlord may inspect items brought into the Center 
or Premises with respect to weight or dangerous nature or compliance with this Lease or applicable 
laws.  Tenant shall move all inventories, supplies, furniture, equipment and other items directly into 
the Premises immediately upon receipt.   
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5. Trash; Recycling Program.  All garbage, refuse, trash and other waste shall be kept 
in the kind of container, placed in the areas, and prepared for collection in the manner and at the 
times and places specified by Landlord, subject to the Section in the Lease concerning Hazardous 
Substances.  Tenant shall not burn any trash or garbage of any kind in or about the Premises or 
Center.  Landlord reserves the right to require that Tenant participate in any recycling program 
designated by Landlord.  If Tenant is permitted under this Lease to handle foodstuffs, garbage and 
refuse shall be stored and daily removed from the Premises in leak proof, airtight containers. If any 
leakage occurs, Tenant shall promptly clean and remove any evidence of such leakage at its 
expense.  Tenant shall immediately clean up and remove spills and debris in connection with its 
disposal of waste at or from the Premises. 
 

6. Pest Control.  Tenant shall, at its sole cost, arrange for pest control at such intervals 
as may reasonably be required by Landlord.  Tenant shall provide Landlord with evidence of Tenant's 
compliance with this provision within five days after Landlord's written request.  If, however, Landlord 
shall provide or arrange for such pest control, Tenant shall pay to Landlord Tenant's Proportionate 
Share of the cost thereof (or such other share as Landlord may fairly and reasonably determine) on or 
before the first day of each calendar month in advance, or Landlord may include such charges in 
Operating Costs. 

 
7. Sign and Display Windows.  Tenant shall not place any sign or any other item 

outside the Premises (including, without limitation, on the exterior walls and roof), or on the interior or 
exterior surfaces of doors or glass panes or windows, without the express written consent of 
Landlord. Tenant shall not install within the Premises any sign that is visible from outside the 
Premises or that is illuminated, without Landlord's prior written approval. If Landlord approves or 
requires illuminated signs, Tenant shall keep them illuminated each day during the hours designated 
by Landlord from time to time. All Tenant's signs shall be professionally designed, prepared and 
installed and in good taste so as not to detract from the general appearance of the Premises or the 
Center and shall comply with the sign criteria developed by Landlord as set forth in the Lease. The 
term "sign" for purposes of this Section shall mean any sign, placard, picture, name, direction, 
lettering, insignia, trademark, advertising material, advertising display, awning or other similar item, 
including Tenant's storefront sign. Blinds, shades, drapes and other such items shall not be placed in 
or about the windows in the Premises except to the extent, if any, that the character, shape, designs, 
color, material and make thereof is first approved by Landlord in writing.  During such periods as 
Tenant is required to operate its store hereunder, Tenant shall keep the display window(s) and signs, 
if any, in the Premises well lit during business hours and daily until at least 11:00 p.m., at Landlord's 
discretion.   
 

8. Display of Merchandise.  Tenant shall not place or maintain any permanent or 
temporary fixture or other item or display any merchandise:  (A) outside of the Premises; or (B) 
anywhere inside the Premises within six feet of any entrance to the Premises (except that, with 
respect to any recessed entry of the Premises, Tenant shall not place or maintain any such fixtures or 
other item within three feet of any entrance).  All displays of merchandise shall be tasteful and 
professional. 
 

9. Outdoor Seating.  Tenant is not permitted to maintain outdoor seating without the 
express written consent of Landlord. Any outdoor seating area (the "Outdoor Seating Area"), 
including the placement and quantity of furniture, fixtures and equipment in, and the design and 
materials of, the Outdoor Seating Area, must be approved by Landlord.  The Outdoor Seating Area 
shall be installed and maintained at Tenant's sole cost and expense, in accordance with all applicable 
laws and at all times clean and free of debris.  When not in use, Tenant shall store the Outdoor 
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Seating Area furniture, fixtures and equipment in an appropriate location, which, if on the Premises, 
shall be approved by Landlord in the exercise of its sole and absolute discretion. 
 

10. Plumbing Equipment.  The toilet rooms, urinals, wash bowls, drains and sewers and 
other plumbing fixtures, equipment and lines shall not be misused or used for any purpose other than 
that for which they were constructed, and no foreign substance of any kind shall be deposited therein. 
 The expense incurred due to any breakage, stoppage or damage resulting from a violation of this 
provision shall be borne by Tenant, who shall, or whose employees, invitees or agents shall, have 
caused such breakage, stoppage or damage. 
 

11. Exhaust System; Grease Traps; Odor Control.  If Tenant operates a business on 
the Premises in which smoke and/or odor cannot be avoided by an exhaust termination location 
design, Tenant shall, at Tenant's sole cost and expense, provide an exhaust air pollution control 
system approved by Landlord.  If Tenant operates a restaurant, prior to opening for business, Tenant 
shall install and thereafter maintain, at Tenant's sole cost and expense, a grease containment system, 
approved by Landlord, and in compliance with Legal Requirements, on all roof exhaust fans serving 
the Premises. In addition, Tenant shall properly maintain, clean, repair and replace adequate grease 
traps.  Landlord will install a 1100 gallon grease trap interceptor.  Tenant shall clean all grease 
interceptors no less than four times per year.  Notwithstanding anything to the contrary contained in 
these Rules and Regulations and the Lease, Tenant shall use reasonable and diligent efforts to 
promptly resolve any odor problems arising from its use of the Premises during the Term. 

 
12. Roof; Awnings and Projections.  Tenant shall not install any aerial, antennae, 

satellite dish or any other device on the roof, exterior walls or Common Areas of the Center without 
obtaining Landlord's prior written consent, provided that Tenant shall be permitted to install, at 
Tenant's sole cost and expense, cable television service to the Premises. Tenant may install and 
have access to the HVAC System only to the extent approved in writing or required by Landlord from 
time to time in connection with Tenant's obligations under this Lease. No awning or other projection 
shall be attached by or for Tenant to the exterior walls of the Premises or the Building.  Any item set 
forth in this Section installed without the prior written consent of Landlord shall be subject to removal 
by Landlord without notice to Tenant all at Tenant's sole cost and expense. 

 
13. Overloading Floors.  Tenant shall not overload any floor or part thereof in the 

Premises, Building or Center, including any public corridors or elevators therein, and Landlord may 
designate the location of safes, vaults and all other heavy articles and require supplementary 
supports of such material and dimensions as Landlord may deem necessary to properly distribute the 
weight at Tenant's expense (including expenses for structural review and engineering). 

 
14. Locks and Keys.  Upon termination of this Lease or Tenant's right to possession, 

Tenant shall:  (A) return to Landlord all keys, parking stickers or key cards, and in the event of loss of 
any such items, shall pay Landlord therefor; and (B) advise Landlord as to the combination of any 
vaults or locks that Landlord permits to remain in the Premises. 

 
15. Unattended Premises.  Before leaving the Premises unattended, Tenant shall close 

and securely lock all doors or other means of entry to the Premises and shut off all lights (except 
signs required to be illuminated hereunder), water faucets and other utilities in the Premises (except 
heat to the extent necessary to prevent the freezing or bursting of pipes).  This provision shall not 
imply that Tenant may leave the Premises unattended in violation of the operating requirements set 
forth elsewhere in this Lease. 
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16. Heating Facilities.  If the Premises are equipped with heating facilities separate from 
those in the remainder of the Center, Tenant shall keep the Premises at a temperature sufficiently 
high to prevent freezing of water in pipes and fixtures. 

 
17. Food and Beverages; Game and Vending Machines.  Except to the extent 

expressly permitted under this Lease, Tenant shall not:  (A) use the Premises for the manufacture, 
preparation, display, sale, barter, trade, gift or service of food or beverages, including, without 
limitation, intoxicating liquors; or (B) install, operate or use any video, electronic or pinball game or 
machine, or any coin or token operated vending machine or device to provide products, merchandise, 
food, beverages, candy, cigarettes or other commodities or services, including, but not limited to, pay 
lockers, pay toilets, scales and amusement devices; PROVIDED, HOWEVER, that Tenant may install 
vending machines for the sale of non-alcoholic beverages, food and candy in an area not visible from 
the sale area or exterior of the Premises for the exclusive use of Tenant's employees. 
 

18. Labor Relations.  Tenant shall conduct its labor relations and relations with 
employees so as to avoid strikes, picketing and boycotts of, on or about the Premises or Center.  If 
any of Tenant's employees strike, or if picket lines or boycotts or other visible activities objectionable 
to Landlord are established, conducted or carried out against Tenant, its employees, agents, 
contractors or subcontractors in or about the Premises or Center, Tenant shall remove or cause to be 
removed all such employees, agents, contractors and subcontractors until the dispute has been 
settled. 

 
19. Landlord's Trade Name and Trademarks.  No symbol, design, name (other than the 

name of the Center in Tenant's advertising as permitted or required by this Lease), mark or insignia 
adopted by Landlord for the Center or picture or likeness of the Center shall be used by Tenant 
without the prior written consent of Landlord. 

 
20. Prohibited Activities.  Tenant shall not:  (A) use strobe, flashing lights or rotating 

spotlights in or on the Premises (or other areas of the Center) or in any signs for the Premises; (B) 
use, sell or distribute leaflets, handbills, bumper stickers, other stickers or decals, balloons or other 
such articles in the Premises (or other areas of the Center); (C) operate any loudspeaker, telephone 
set, phonograph, radio, CD player or other musical or sound producing instrument or devise that can 
be heard outside the Premises; (D) operate any electrical or other device which interferes with or 
impairs radio, television, microwave, or other broadcasting or reception from or in the Center or 
elsewhere; (E) make or permit objectionable noise, vibration, smoke, fumes, vapors or  odors to 
emanate from the Premises unless, in the case of smoke, fumes, vapors, or odors, Tenant installs 
and maintains a grease containment system or, if applicable, skin and hair salon odor control system, 
approved by Landlord in writing; (F) do or permit anything in or about the Premises or any other areas 
of the Center that is unlawful, immoral, obscene, pornographic, or which tends to create or maintain a 
nuisance or do any act tending to injure the reputation of the Center; (G) use or permit upon the 
Premises or other areas of the Center anything that violates the certificates of occupancy issued for 
the Premises or the Center, or causes a cancellation of Landlord's insurance policies or increases 
Landlord's insurance premiums (and Tenant shall comply with all requirements of Landlord's 
insurance carriers, the American Insurance Association, and any board of fire underwriters); (H) use 
the Premises for any purpose, or permit upon the Premises or any  areas of the Center anything that 
may be dangerous to parties or property (including, but not limited to, flammable oils, fluids, paints, 
chemicals, firearms or any explosive articles or material(s); (I) cause, conduct, permit or advertise any 
auction or closing-out or wholesale business in the Premises; or any distress sale, fire sale, 
bankruptcy sale, liquidation, relocation sale, closing sale, going-out-of-business sale, sheriff's sale, 
receiver's sale, or any other sale that, in Landlord's opinion, adversely affects the reputation of the 
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Center or suggests that the business operations are to be discontinued in the Premises; nor (J) do or 
permit anything to be done upon the Premises or any other areas of the Center in any way tending to 
disturb, bother or annoy any other tenant at the Center or the occupants of neighboring property. 

 
21. Responsibility for Compliance.  Tenant shall be responsible for ensuring compliance 

with these Rules and Regulations, as they may be amended from time to time, by Tenant's 
employees and, as applicable, by Tenant's agents, invitees, contractors, subcontractors and 
suppliers.  
 
 

[Balance of this page intentionally left blank.]
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EXHIBIT D 
 

FORM OF COMMENCEMENT DATE MEMORANDUM 
 

THIS COMMENCEMENT DATE MEMORANDUM ("Memorandum") dated as of 
____________, 20__, by and between, CITY OF AVONDALE, an Arizona municipal corporation 
("Landlord"), and, GROUND CONTROL COFFEE AND WINE BAR, LLC, an Arizona limited 
liability company ("Tenant"). 
 

RECITALS: 
 
 A. By that certain Center Lease dated as of      between Landlord 
and Tenant (the "Lease"), Landlord leased to Tenant and Tenant leased from Landlord the Premises, 
subject to the conditions and limitations therein contained. 

 B. ITEM 7 of the Cover Sheet of the Lease provides that, upon determination of the 
Commencement Date, Landlord and Tenant shall execute a memorandum which shall set forth, 
among other things, the Commencement Date, the exact Floor Area of the Premises, the date when 
Tenant may exercise its Option Term pursuant to ITEM 8 of the Cover Sheet of the Lease, and the 
date on which the initial term of the Lease shall expire (subject to Tenant's right, if any, to extend the 
Term of the Lease as provided therein), and shall evidence Tenant's acceptance of the Premises and 
agreement that Landlord has fully complied with Landlord's covenants and obligations. 

 C. The Commencement Date and such other dates have been determined and, 
accordingly, the parties desire to enter into this Memorandum. 

 D. Unless otherwise provided herein, all capitalized words and terms in this Memorandum 
shall have the same meanings ascribed to such words and terms in the Lease. 

 NOW THEREFORE, in consideration of the mutual covenants and agreements hereinafter set 
forth, and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 

1. The Delivery Date was _________________. 

2. The Commencement Date is ______________________.  Tenant's obligation to pay 
Minimum Rent and other charges payable by Tenant under the Lease shall 
commence as of the Commencement Date set forth above. 

3. The Floor Area of the Premises is ____________________ square feet. 

4. Tenant shall exercise its right to the Option Term, if at all, before 
_____________________, subject to the conditions and limitations set forth in 
____________ of the Lease. 

5. The date on which the initial Term of the Lease shall expire, unless such Term is 
extended by Tenant as provided in the Lease, is ___________________. 
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6. Tenant hereby acknowledges Tenant's acceptance of possession of the Premises and 
agrees that Landlord has fully complied with Landlord's covenants and obligations 
under the Lease. 

7. Tenant acknowledges that all Rent is payable to Landlord at the following address, 
unless further notified: 

City of Avondale 
11465 W. Civic Center Drive, Suite 250 

Avondale, Arizona 85323 
Attn:  Accounts Receivable 

 
8. This Memorandum may be executed in any number of counterparts, each of which 

shall be deemed an original, but all of which together shall constitute one and the 
same instrument. 

IN WITNESS WHEREOF, Landlord and Tenant have executed this Memorandum as 
of the day and year first above written. 

 
 
 
LANDLORD:      TENANT: 
 
CITY OF AVONDALE,    GROUND CONTROL COFFEE AND  
an Arizona municipal corporation   WINE BAR, LLC, 
        an Arizona limited liability company 
 
 
By:        By:       
 
Name:       Name:      
 
Title:        Title:       
 
Date Executed:      Date Executed:     
 
 
ATTEST: 
 
______________________________ 
Carmen Martinez, City Clerk 
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EXHIBIT E 
 

FORM OF LEASE GUARANTY 
 

In order to induce ___________, its successors and assigns, ("Landlord") to enter into that 
certain Lease Agreement dated ___________________________, (the "Lease") between Landlord 
and _____________________, a ______________________________, ("Tenant"), and in 
consideration of the benefits inuring to the undersigned (the "Guarantor") under said Lease, the 
receipt and sufficiency of which are represented by the Guarantor to Landlord to be sufficient and 
adequate, the Guarantor hereby unconditionally guarantees the performance of all of Tenant's 
obligations under the Lease, including, without limitation, the payment of rental as provided therein.  
This Guaranty shall remain in full force throughout the original lease term and any renewals thereof 
and any extension or renewal hereinafter agreed upon by Tenant and Landlord. 
 

Guarantor hereby waives notice of acceptance of this Guaranty agreement and all other 
notices in connection herewith or in connection with the liabilities, obligations and duties guaranteed 
hereby, including notices to it of default by Tenant under the Lease, and hereby waives diligence, 
presentment, protest and suit on the part of Landlord in the enforcement of any liability, obligation or 
duty guaranteed hereby.  Guarantor(s) hereby waive the provisions of Section 12-1641 et. seq. of the 
Arizona Revised Statutes. 
 
  Guarantor further agrees that Landlord shall not be first or concurrently required to enforce 
against Tenant or any other person, any liability, obligation or duty guaranteed hereby before seeking 
enforcement thereof against Guarantor.  The liability of Guarantor shall not be affected by any 
indulgence, compromise, settlement, or variation of terms which may be extended to Tenant by 
Landlord, or agreed upon by Landlord or Tenant, and shall not be affected by any assignment or 
sublease by Tenant of its interest in the Lease, nor shall the liability of the Guarantor be affected by 
the insolvency, bankruptcy (voluntary or involuntary), or reorganization of Tenant, nor by the voluntary 
or involuntary liquidation, sale or other disposition of all or substantially all of the assets of Tenant or 
by action of Landlord, including but not limited to any assignment, pledge, conveyance or transfer of 
the Lease.  Landlord and Tenant, without notice to or consent by Guarantor, may at any time or times 
enter into such modifications, extensions, amendments, or other covenants respecting the Lease as 
they may deem appropriate and Guarantor shall not be released thereby, but shall continue to be fully 
liable for the performance of all obligations and duties of Tenant under the Lease as so modified, 
extended or amended. 
 

Guarantor further agrees:  (A) to indemnify, defend and hold Landlord harmless from and 
against any claims, damages, expenses or losses, including to the extent permitted by law, the 
reasonable fees of an attorney, resulting from or arising out of any breach of the Lease or any term of 
the Lease by Tenant or by reason of Tenant's failure to perform any of its obligations thereunder; and 
(B) to the extent permitted by law, to pay any costs or expenses, including the reasonable fees of an 
attorney, incurred by Landlord in enforcing this Guaranty or the Lease.  The Guarantor acknowledges 
that Landlord shall or may assign its rights under the Lease to anyone as security for a loan to be 
made by such institutional investor to Landlord OR FOR ANY OTHER REASON, and as long as any 
indebtedness of Landlord shall be outstanding AND/OR such assignment of the Lease shall exist, 
such  lender or any assignee shall be entitled to bring any suit, action or proceeding against the 
undersigned for the enforcement of any provision of this Guaranty and it shall not be necessary in any 
such suit, action or proceeding to make Landlord a party thereto.  This Guaranty may not be modified 
or amended without the prior written consent of such assignee of Landlord's interest in the Lease and 
any attempted modification or amendment without such consent shall be void.  This Guaranty shall be 
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binding upon Guarantor, his heirs, legal representatives, successors and assigns, and shall inure to 
the benefit of Landlord and its successors and assigns.  This Guaranty shall be governed by and 
construed and enforced in accordance with the laws of the State of Arizona.  If there is more than one 
Guarantor, the liability of each Guarantor shall be joint and several. 

 
IN WITNESS WHEREOF, Guarantor has caused this instrument to be executed this _____ 

day of __________________, 20__. 
 
 

"GUARANTOR" 
 
_________________________________ 
By: ______________________________ 
 
Address: _________________________ 
 _________________________ 
SSN: ____________________________ 

 
Date Executed:  ____________________ 

 
 



CITY COUNCIL REPORT

SUBJECT: 
Ordinance 1441-111 - Authorizing the Acquisition 

of Real Property for Public Use 

MEETING DATE: 
January 3, 2011 

  

TO: Mayor and Council

FROM: Daniel Davis, Economic Development Director (623)333-1411

THROUGH: Charlie McClendon, City Manager

PURPOSE:

To request that city council adopt an ordinance authorizing the purchase of approximately 15.36 
acres of real property generally located south of City Center Drive, north of Van Buren Street and 
east of Avondale Boulevard from Carlos O'Brien's Scottsdale, LLC in the amount of $3,100,000 and 
authorize the use of General Fund Cash Balance and an interfund transfer of appropriation from the 
Improvement District Fund to the General Fund. 

DISCUSSION:

The implementation and development of the Avondale City Center continues to be a primary 
Economic Development focus. The successful beginning for the American Sports Center facility is 
creating additional development opportunities for the city.  
 
Staff has negotiated a Purchase and Sale Agreement for approximately 15.36 acres of property from 
Carlos O'Brien's Scottsdale, LLC on the adjacent property south of the American Sports Center. The 
agreement creates a win-win scenario for both Mr. O'Brien's and the City of Avondale. Mr. O'Brien 
will lease and operate a 5,600 sf Mexican Restaurant with a 1,178 sf outdoor dining patio. The 
restaurant will be located in the retail space in the north end-cap adjacent to American Sports 
Centers along 114th Avenue. The specific details of the lease agreement are summarized in a 
separate council report.  
 
The proposed property acquisition will be divided into three separate parcels. The purchase of the 
property will secure the rights-of-way for future roadways and infrastructure improvements for the 
entire property. The agreement provides Mr. O'Brien the option to purchase Block A and Block C for 
the same cost per square foot with an annual option payment of $70,650.00. The purchase amount 
for Blocks A & C is $1,529,987.00 The city would retain Block B for future City Center development. 
As a condition of the purchase agreement, Mr. O'Brien has agreed to open and operate a second full 
service 6,000 sf restaurant within twelve months of the completion of the retail space on Block B. 

BUDGETARY IMPACT:

The purchase of the property will require the use of general fund cash balance and an interfund 
transfer of $3,100,000 of appropriation from the Improvement District Fund. 

RECOMMENDATION:

Staff recommends that city council adopt an ordinance authorizing the purchase of approximately 
15.36 acres of real property generally located south of City Center Drive, north of Van Buren Street 
and east of Avondale Boulevard in the amount of $3,100,000 for municipal purposes and authorizes 
the use of general fund cash balance and the transfer of appropriation from the Improvement District 
Fund (320). 

 



ATTACHMENTS: 

Click to download

Ordinance 1441-111
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ORDINANCE NO. 1441-111 

 
AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, AUTHORIZING THE ACQUISITION OF REAL PROPERTY FOR 
PUBLIC USE. 
 
WHEREAS, Article I, Section 3 of the Avondale City Charter authorizes the City of 

Avondale (the “City”) to acquire real property in fee simple or any lesser interest, inside or 
outside its corporate limits for any City purpose, when the public convenience requires it and in 
accordance with the provisions of State law; and 

 
WHEREAS, the City desires to acquire land within the Avondale City Center area to be 

used for future construction of public roadways and other public uses; and 
 
WHEREAS, the City Council desires to authorize the acquisition of certain real property 

necessary for such public use in the Avondale City Center area. 
 
NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF 

AVONDALE as follows: 
 
SECTION 1.  The recitals above are hereby incorporated as if fully set forth herein. 
 
SECTION 2.  The acquisition, by purchase, condemnation or dedication of a + 15.363 

acre parcel of real property, generally located east of Avondale Boulevard, south of Roosevelt 
Street, in Avondale, Arizona (the “Property”), as more particularly described and depicted in 
Exhibit A, attached hereto and incorporated herein by reference, is hereby authorized. 

 
SECTION 3.  In the event that a negotiated purchase cannot be reached for the Property, 

the City Attorney is hereby authorized to immediately initiate condemnation proceedings, 
including all actions necessary to enable the City to take possession of said property at the 
earliest possible date. 

 
SECTION 4.  If any provision of this Ordinance is for any reason held by any court of 

competent jurisdiction to be unenforceable, such provision of portion hereof shall be deemed 
separate, distinct and independent of all other provisions and such holding shall not affect the 
validity of the remaining portions of this Ordinance. 

 
SECTION 5.  The Mayor, the City Manager, the City Clerk and the City Attorney are 

hereby authorized and directed to take all steps and to execute all documents necessary to carry 
out the purpose and intent of this Ordinance. 



1378936.1 

2 

 
PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 

 
 
 

       
Marie Lopez Rogers, Mayor 

 
ATTEST: 
 
 
 
       
Carmen Martinez, City Clerk 
 
APPROVED AS TO FORM: 
 
 
 
       
Andrew J. McGuire, City Attorney 
 
 



1378936.1 

EXHIBIT A 
TO 

ORDINANCE NO. 1441-111 
 

[Legal description and map of Property] 
 

See following pages. 
 



 
 

Avondale City Center Phase 2 
O’Brien Parcels 

 
 
Legal Description 
 
Lot 6 and Lot 7 of Avondale City Center Phase 1, as recorded in Book 1027 page 31 of 
the Official Records of Maricopa County Recorder, Maricopa County, Arizona being 
situated in the Southwest Quarter of Section 6, Township 1 North Range 1 East of the 
Gila and Salt River Meridian, Maricopa County, Arizona. 
 
 





CITY COUNCIL REPORT

SUBJECT: 

Lease Agreement - Carlos O’Brien’s Scottsdale, 

LLC 

MEETING DATE: 

January 3, 2011 

  

TO: Mayor and Council

FROM: Daniel Davis

THROUGH: Charlie McClendon, City Manager

PURPOSE:

Staff is requesting that the City Council approve a Lease Agreement with Carlos O'Brien's 

Scottsdale, LLC and authorize the Mayor or City Manager and City Clerk to execute the necessary 

documents and authorize the use and transfer of contingency funds. 

BACKGROUND:

The City of Avondale initiated the development of City Center with the construction of the American 

Sports Centers-Avondale at the Randall McDaniel Sports Complex. The new recreation facility 

opened on November 1, 2010. On July 5, 2010 Council approved the construction of 24,000 sf of 

retail space adjacent to the sports facility. The scope of work includes the construction of the core 

and shell of the building. The interior finishes of the buildings will be completed in conjunction of the 

tenant improvements associated with each tenant lease. The retail buildings are scheduled to be 

completed by February 28, 2011. 

DISCUSSION:

During the past year, staff has identified potential businesses that were looking for expansion 

opportunities and would complement the City Center. Staff has negotiated a lease agreement with 

Carlos O'Brien's Scottsdale, LLC for approximately 5,609 sf of floor space, along with 1178 sf of 

patio space. Carlos O'Brien's will utilize the premises for a full service Mexican restaurant. The initial 

term of the lease will be seven (7) years with the option to extend the lease for two additional five (5) 

year periods. The annual lease for the tenant is a base lease amount of $102,000 plus 7% percent of 

the adjusted gross sales in excess of $2 million.  

 

The City will provide the tenant an allowance in the amount of $300,000 related to the dining and 

public area improvements. The City will also contribute a maximum of $300,000 for the purchase and 

installation of all necessary kitchen equipment needed for the proper operation of the restaurant. The 

city will retain ownership of all kitchen equipment and fixed dining room and public area. Any costs 

above the $600,000 will be the responsibility of the tenant. The tenant will provide a minimum of 

$500,000 that will be used for furniture, fixtures & equipment and will be responsible for all 

professional design fees associated with the improvements. 

BUDGETARY IMPACT:

The funding of the tenant improvements will require the transfer of $600,000 of general fund 

contingency appropriation and cash to the Parkland Development Fund (310).  

 

 

 

 

 



RECOMMENDATION:

Staff recommends that the City Council approve a Lease Agreement with Carlos O'Brien's 

Scottsdale, LLC and authorize the Mayor or City Manager and City Clerk to execute the necessary 

documents and authorize the use and transfer of general fund contingency. 

ATTACHMENTS: 

Click to download

Lease Agreement





































































































































































































DEVELOPMENT 
SERVICES

SUBJECT: 
Public Hearing and Ordinance 1439-111 – Holy 

Cross Special Use Overlay Rezoning (PL-10-0063) 

MEETING DATE: 
January 3, 2011 

  

TO: Mayor and Council

FROM: Sue McDermott, Development Services and Engineering Director (623) 333-4211

THROUGH: Charlie McClendon, City Manager (623) 333-1015

REQUEST: Hold a public hearing and adopt the ordinance for case PL-10-0063, a zoning request 
to establish the Special Use Overlay District (SUD) on the subject property. 

PARCEL 

SIZE:

Approximately 75.1 gross acres 

LOCATION: Southwest corner of 99th Avenue and Thomas Road (Exhibits A, B, and C)

APPLICANT: Mr. Ed Bull, Burch & Cracchiolo, P.A. (602) 234-9913

OWNER: Mr. Gary Brown, Diocese of Phoenix Catholic Cemeteries & Mortuaries, (602) 267-
1329

BACKGROUND:

Holy Cross Cemetery was founded between 1959 and 1964 while under Maricopa County 
jurisdiction; the subject parcel was not annexed into the City until October 2, 1989. The existing 
cemetery occupies approximately 21 acres of the 75.1 acre site. Aerial photographs document the 
incremental growth of the cemetery since its inception (Exhibit E).  
 
The property has been zoned AG (Agricultural) since August of 1990; the zoning history of the parcel 
prior to 1990 is unavailable. Prior to the Zoning Ordinance Text Amendment to Section 2, Residential 
Districts in 2007, cemeteries required a Conditional Use Permit when located within the AG Zoning 
District. Currently, the Zoning Ordinance allows cemeteries in any zoning district with City Council 
approval of a Special Use District Overlay. Because the Special Use Overlay has not been approved 
for Holy Cross Cemetery, the use of the property is considered legal non-conforming and, as such, 
limitations are imposed on the expansion of the use. For that reason, the applicant and property 
owner wish to gain approval of the Special Use Overlay in order to continue the expansion of the 
Holy Cross Cemetery that has been ongoing since 1964.  
 
The General Plan land use designation for this property is Open Space. The General Plan states 
that, “Open Space is planned to set aside areas of active and passive recreation for Avondale 
residents and to preserve areas of critical natural habitat.” A cemetery use is often considered 
passive open space as vast portions of land remain undeveloped and free from structures or 
buildings. The use of the property for a cemetery is consistent with the General Plan's land use 
designation.  
 
The property is bordered to the north by Thomas Road and to the east by 99th Avenue. The uses 
and current zoning of the surrounding properties are listed in Exhibit D, “Summary of Related Facts”. 
 
 

 



SUMMARY OF REQUEST:

1.The applicant is seeking approval of a Special Use District (SUD) Overlay on the 75.1 acre subject 
property to allow for expansion of the existing Holy Cross Cemetery. The purpose of the Special Use 
District is to allow for the development and/or expansion of certain specified uses that do not 
conform to the broad use categories found in traditional zoning districts. It allows these specified 
special uses, including cemeteries, to be established on any parcel of land in any zoning district if 
required findings are met taking into consideration the characteristics of the use, the site, the 
proposed development plan, and the surrounding area. Site specific development standards and 
performance requirements are established at the time of overlay zoning in a narrative booklet. 
 
2.In accordance with Zoning Ordinance Section 13, Overlay Districts, the applicant has submitted a 
Special Use Overlay Narrative (Exhibit F) which sets the parameters for the future development of 
the site. The narrative contains text detailing permitted land uses, development standards, 
architectural design criteria, site design criteria, landscaping/open space/amenities, signs, 
infrastructure, and maintenance. Additionally, the narrative contains a proposed land use 
development map depicting the site at completion, including the approximate locations of new 
buildings, new driveways, and burial areas. The contents of the Holy Cross Cemetery Special Use 
Overlay Narrative are discussed throughout the remainder of this report. 
 
3.The permitted land uses listed within the narrative are standard cemetery-related uses. These 
include sub-surface burial areas, mausoleums, columbariums (above ground buildings designed with 
niches for urns containing cremated remains), a crematorium, a mortuary, a chapel, religious 
memorials/monuments, and other similar uses.  
 
Exhibit 6 of the narrative shows the anticipated size and location of these uses on the site, as 
follows: 

l Two large mausoleum complexes are shown at the primary entryway approximately 200 feet 
south of Thomas Road. 

l Three new, smaller mausoleums are shown in the immediate vicinity of the original chapel and 
mausoleum complex located on the southern boundary of the property. 

l An additional mausoleum complex is planned on the east half of the property approximately 

300 feet from 99th Avenue.  

l Several garden mausoleums, smaller in scale than traditional mausoleum buildings, are 
planned near the west and south property lines and around the existing pond.  

l A crematorium is shown on the southeast quadrant of the site approximately 50 feet north of 
the southern property line. The narrative requires that any crematorium built on the site be 
operated in accordance with the Maricopa County Air Quality Department's rules and 
regulations for such facilities, which include safeguards to ensure that these facilities do not 
create noise, smoke, or odor that will impact adjoining properties. 

l A mortuary is planned for the northeast corner of the site near the intersection of 99th Avenue 
and Thomas Road. The proposed land use development map shows two alternate locations for 

the mortuary, one closer to 99th Avenue and the second closer to Thomas Road. Whichever 
alternative is not chosen will be utilized as additional burial area.  

l New sub-surface burial areas are planned for the remainder of the property not developed with 
structures or drive aisles.  

 



 
Approval of a Master Site Plan in general conformance with the proposed land use development 
map will be required prior to construction of any new structures on the site. Exact locations, sizes, 
and architecture of buildings will be determined at that time.  
 
4.Development standards contained within the narrative are tailored towards cemetery development 
and, in some cases, vary from Zoning Ordinance requirements. Additionally, because cemeteries 
have very different components from traditional commercial or industrial development, the narrative 
includes standards and requirements for items not listed in the Zoning Ordinance. A comprehensive 
list of development standards can be found in the Holy Cross Special Use Overlay Narrative. A 
summary of some of the more significant deviations from City standards is as follows: 
 

l Building setbacks adjacent to 99th Avenue and Thomas Road must be a minimum of 25 feet. 
The Zoning Ordinance requires a minimum 20 foot street setback in all commercial districts.  

l Perimeter fences are allowed to be constructed at the property line. Typically, perimeter walls 
are required to be setback a minimum of 20 feet in order to allow additional space for 
landscaping on the perimeter of a development. Because the nature of a cemetery includes 
landscaping throughout in what can be described as a park-like setting, the need for a deep 
landscape setback on the perimeter is less significant. Landscaping on the outside of perimeter 
walls within the public right-of-way is still required in a fashion similar to what is existing on the 
already developed portions of the site.  

l A setback of 3 feet from rights-of-way for subsurface burials is included to ensure that work 
within the right-of-way (e.g. sidewalk repair, etc.) does not interfere with gravesites. The Zoning 
Ordinance has no equivalent standard.  

l A maximum building height of 45 feet is proposed. Depending on the Zoning District, the City's 
Zoning Ordinance allows for maximum building heights between 30 and 45 feet. The applicant 
states that the maximum end of allowable building heights was chosen for this project in order 
to preserve more open space containing pedestrian connections, pathways, and public art. The 
proposed height complies with the North Avondale Specific Plan. Additionally, the applicant 
has stated that the mortuary planned at the northeast corner of the property is anticipated to be 
a maximum of two stories; the 45 foot allowable height could potentially be utilized for 
mausoleum buildings located more towards the interior of the site.  

l Parking requirements are largely in accordance with City standards except where equivalent 
standards aren't contained in the Zoning Ordinance. For instance, the applicant has proposed 
parking standards for uses such as mausoleums. In addition to surface parking lots, parking 
will be provided throughout the cemetery in the form of parallel spaces along internal drive 
aisles adjacent to the burial areas to allow easy access to all grave sites.  

l 3'6” parking screen walls adjacent to public streets will not be required as all parking areas will 
be located inside the cemetery area which will be entirely enclosed by six foot walls.  

5. The architectural and site design criteria contained within the SUD narrative are intended to 
ensure that future development on the site complements the existing architecture. To this end, the 
narrative includes language pertaining to exterior materials, colors, roofs, and building form. 

Perimeter fencing along Thomas Road and 99th Avenue will continue the existing design which 
utilizes stucco and wrought iron. Additionally, new site lighting will comply with the City's recently 
adopted Outdoor Lighting Code, Zoning Ordinance Section 707.  
 
6.For consistency, landscaping requirements for the SUD are also designed to continue the existing 
themes for the already developed portion of the cemetery, particularly the arterial street frontages. 



Continuation of existing themes does require some variation from the Arizona Department of Water 
Resources recommended list of plants that require low water use. Because the area devoted to turf 
and other landscape materials is so large, irrigation will not be provided by the City's water system 
but rather by a private well currently existing on the property. Domestic water service (e.g. 
restrooms), however, will be from the City's system. Additionally, trees located inside the perimeter 
walls on the property will not be required to conform to minimum caliper sizes unless those plants 
are required in a parking area and are needed for shade. Excess, non-required landscaping provided 
for beautification purposes will not be subject to strict size requirements. 
 
7.Signage for the proposed SUD is in accordance with City requirements with only a few exceptions. 
A variable message sign, possibly an electronic message display, will be allowed to be incorporated 

into the monument sign at the intersection of 99th Avenue and Thomas Road. This sign will be used 
to announce Veteran's Day remembrances and other similar special events occurring at the 
cemetery. Additionally, the maximum signage area allowed for the freestanding signs exceeds what 

is typically allowed for commercial development. For example, the primary monument at 99th Avenue 
and Thomas Road is allowed to be 200 square feet. Single-tenant monument signs in Avondale are 
typically limited to 80 square feet per side. A larger sign may be appropriate, however, due to the 
size of the cemetery and its prominent location at the intersection of two arterial streets.  
 
8.As part of the project, several off-site infrastructure issues will be addressed as part of the first new 
phase of development, as follows:  
 

l 99th Avenue: The developer will provide 15 feet of right-of-way to the City in order for 99th 
Avenue to be widened to its ultimate design. The developer will fund the improvements, 
including construction of one traffic lane, bicycle lane, curb, gutter, sidewalk, street lighting, 
right-of-way landscaping, bus bay, and relocation/undergrounding of an existing SRP 
transmission line. In addition, the developer will provide the City with an additional 35 feet of 
right-of-way which will be used to underground the currently open SRP canal which runs 

north/south adjacent to 99th Avenue. Lastly, an 8 foot public utility easement will be dedicated 

to the City paralleling 99th Avenue. 

l Thomas Road: The developer will provide the City with additional right-of-way on Thomas 

Road to allow for construction of an eastbound to southbound right turn lane onto 99th Avenue. 
The developer will fund these improvements which will include curb, gutter, sidewalk, and 
relocation of SRP transmission poles.  

9.The Planning Commission and City Council will review a master site plan prior to development of 
the first new phase. Any proposed master site plan will be required to be in general conformance 
with the Proposed Land Use Development Map contained within this SUD narrative. 

PARTICIPATION:

The applicant conducted a neighborhood meeting on October 12, 2010 at the Avondale Civic Center, 
Mojave Conference Room. The neighborhood meeting was advertised in the West Valley View on 
September 21, 2010. On September 27, 2010, letters were mailed to 80 property owners whose 
parcels were located within 500 feet of the Holy Cross Cemetery property. A sign was posted on the 
property on September 27, 2010. Additionally, the City of Phoenix was notified of the proposal due to 
its proximity to the Holy Cross site. According to the applicant's report, no citizens attended the 
neighborhood meeting. 
 
A notice of the Planning Commission hearing was published in the West Valley View on November 
30, 2010. On November 30, 2010, the sign was updated to reflect the date and time of the Planning 
Commission meeting. On November 30, 2010, letters were mailed to 80 property owners whose 
parcels were located within 500 feet of the Holy Cross Cemetery property. One citizen, a resident in 
the Los Arbolitos community, spoke in favor of the request at the Planning Commission meeting.  



 
A notice of the City Council hearing was published in the West Valley View on December 14, 2010. 
On December 8, 2010, the sign was updated to reflect the date and time of the City Council meeting. 
On December 14, 2010, letters were mailed to 80 property owners whose parcels were located 
within 500 feet of the Holy Cross Cemetery property. No comments have been received to date. 

PLANNING COMMISSION ACTION:

The Planning Commission conducted a public hearing on December 16, 2010, and voted 4-0 to 
recommend APPROVAL of this request subject to the following stipulations (Exhibit G): 
 

1. The development shall be in substantial conformance with the Holy Cross Cemetery Special 
Use Overlay Narrative date stamped December 16, 2010, except as modified by these 
stipulations.  

2. Unless otherwise specified within the SUD Narrative, development shall be in accordance with 
the City of Avondale General Engineering Requirements Manual and City of Avondale 
Supplement to MAG Uniform Standard Specifications and Details.  

3. Dedication of right-of-way along 99th Avenue and Thomas Road, as specified and graphically 
depicted within the SUD Narrative, shall be made prior to permit issuance for any part of the 
project.  

4. All half-street improvements that are specified within the SUD narrative as being the 
developer's responsibility shall be completed with the first phase of development. The City 
Engineer may accept a financial contribution in lieu of completing the improvements if 
circumstances are such that there will be a benefit to the City from completing the 

improvements as part of a larger improvement project for 99th Avenue.  

5. Financial assurance for all work within the public right-of-way shall be paid prior to issuance of 
the first construction permit.  

Chairperson Iwanski, Commissioner Carrillo, and Commissioner Long were excused from the 
meeting. 

ANALYSIS:

General Plan and North Avondale Specific Plan  
 
The subject property is designated as “Open Space” on the General Plan Land Use Map. The 
proposed expansion of the cemetery use is consistent with passive open space and furthers several 
goals, objectives, and policies. The cemetery serves as a buffer for the residential neighborhoods to 
the west from the Loop 101 corridor which will ultimately be developed with a mix of high intensity 
office, retail, and employment uses. All goals, objectives, and policies relating to protecting 
neighborhoods and providing ample buffering are furthered by the expansion of Holy Cross 
Cemetery.  
 
Furthermore, the subject property is located within the boundaries of the North Avondale Specific 
Plan (NASP). The NASP states that, “The City's northern tier is meant to evidence a clear, but 
compatible, contrast from the highly urbanized freeway corridor to the south...nonresidential uses are 
scaled to portray a more open, spacious environment.” A cemetery is an open, spacious 
environment.  
 

Additionally, the NASP identifies the 99th Avenue corridor as a gateway into Avondale and places an 
importance on the physical appearance of that streetscape in particular. In addition to substantial 
landscape enhancements both on the perimeter of the site and internal to the cemetery, the 

appearance of 99th Avenue itself will be improved with addition of curb, gutter, sidewalks, and street 
lighting. Furthermore, above ground utility lines and the large SRP irrigation channel that parallels 

99th Avenue will be undergrounded. Relocation of these utilities will allow landscaping to the edge of 
the street, further enhancing the corridor's appearance.  



 
Lastly, building heights up to four stories are permitted by the NASP if certain conditions are met. 
The proposed SUD would allow buildings up to 45 feet in height (four stories) if the conditions of the 
NASP are met at the time of design review submittal. Some of these conditions include requirements 
for public art on site, public transit stops on adjacent streets, extraordinary design quality, and 
pedestrian connections. It is anticipated that the proposed expansion will meet required conditions 
as set forth in the NASP. 
 
Compatibility With Adjacent Properties 
 
In regards to compatibility with surrounding residential properties, cemeteries are low impact uses 
which do not produce significant noise, smoke, dust, vibration, odor, or illumination that would be 
detrimental to residences. Additionally, except on holidays and for short periods of time before and 
after funeral services, cemeteries generate a minimal amount of traffic. When compared with other 
land uses such as shopping centers and office complexes, the volume of traffic generated by a 
cemetery of this size is insignificant.  
 
As part of the notification requirements, the applicant was required to notify all property owners 
located within 500 feet of the cemetery property's boundaries on two separate occasions thus far - 
before the neighborhood meeting and before the Planning Commission hearing. There has been no 
concern about this proposal by any of the surrounding property owners and no persons attended the 
neighborhood meeting. One resident of nearby Los Arbolitos spoke in favor of the rezoning request 
at the Planning Commission meeting.  
 
In summary, the proposed expansion will not expected affect the compatibility of this site with 
surrounding sites.  
 
Permitted Uses  
 
The applicant is proposing an array of permitted uses typically associated with a full service 
cemetery. The majority of these uses, such as mausoleums, chapels, mortuaries, and burial areas, 
are low impact uses which cause no noise, odor, or sound. Adequate conditions are required by the 
Maricopa County Air Quality Department to ensure that the proposed crematorium will have no 
negative impacts on surrounding properties. Per the narrative, “The crematorium equipment will 
operate without outside noise, smoke, or odor and will not have an impact on adjacent properties.” 
 
The uses permitted in this SUD are compatible with nearby residential uses.  
 
Development, Design, Landscaping, and Signage Standards 
 
The majority of development, design, signage, and landscaping standards proposed are in 
conformance with the City's Zoning Ordinance. Where standards deviate due to the dissimilar nature 
of cemetery development compared to commercial development, significant care has been taken to 
protect the aesthetic goals of the City. The resulting development will significantly enhance the 
appearance of this gateway intersection into Avondale by enhancing landscaping, not only along 
street frontages but across the entire 75.1 gross acre property. Furthermore, new structures and 
statuary art will be complementary of the existing, elegant architecture on the site. Overall, the 
standards will produce a high-quality project in Avondale that is compatible with surrounding 
development.  
 
Infrastructure 
 
As part of the expansion project, Holy Cross Cemetery will dedicate right-of-way needed to improve 

the capacity of 99th Avenue and the usability of Thomas Road. In addition to dedicating right-of-way, 
the developer will in many instances fund the improvements, including the construction of an 



additional traffic lane on 99th Avenue and a dedicated right turn lane on Thomas Road. Additionally, 
the project will tie into the City's water and sewer systems.  
 
The cemetery and related uses will be adequately served by public infrastructure and services.  
 

Conclusion: 

 
Staff recommends approval of the rezoning request as recommended by the Planning Commission. 

FINDINGS:

The proposed application of the Special Use Overlay district meets the following required findings: 
 

l The proposal will further the objectives of the General Plan and not adversely affect the 
character of the community.  

l The proposal is compatible with other existing and planned land uses in the immediate area.  

l The proposal will be adequately served by public infrastructure and services. 

l The proposal will not create excessive truck traffic or ongoing traffic congestion.  

RECOMMENDATION:

The Planning Commission recommends that the City Council APPROVE the proposed application 
subject to the following five stipulations: 
 

1. The development shall be in substantial conformance with the Holy Cross Cemetery Special 
Use Overlay Narrative date stamped December 16, 2010, except as modified by these 
stipulations.  

2. Unless otherwise specified within the SUD Narrative, development shall be in accordance with 
the City of Avondale General Engineering Requirements Manual and City of Avondale 
Supplement to MAG Uniform Standard Specifications and Details.  

3. Dedication of right-of-way along 99th Avenue and Thomas Road, as specified and graphically 
depicted within the SUD Narrative, shall be made prior to permit issuance for any part of the 
project.  

4. All half-street improvements that are specified within the SUD narrative as being the 
developer's responsibility shall be completed with the first phase of development. The City 
Engineer may accept a financial contribution in lieu of completing the improvements if 
circumstances are such that there will be a benefit to the City from completing the 

improvements as part of a larger improvement project for 99th Avenue.  

5. Financial assurance for all work within the public right-of-way shall be paid prior to issuance of 
the first construction permit.  

PROPOSED MOTION:

I move that the City Council accept the findings and ADOPT the Ordinance approving Application 
PL-10-0063, a request to apply the Special Use Zoning Overlay District (SUD) to the Holy Cross 
Cemetery property, subject to the five stipulations recommended by Planning Commission. 

ATTACHMENTS: 

Click to download

Exhibit A - Zoning Vicinity Map

Exhibit B - 2010 Aerial Photograph

Exhibit C - General Plan Land Use Map

Exhibit D - Summary of Related Facts



Exhibit E - Historical Aerial Photographs of Subject Property (Years: 1964, 1979, 1992/93, 1996/97, 2005/06)

Exhibit F - Holy Cross Cemetery Special Use Overlay Narrative, date stamped December 16, 2010 (Part I of II)

Exhibit F - Holy Cross Cemetery Special Use Overlay Narrative, date stamped December 16, 2010 (Part II of II)

Exhibit G - Excerpt of the Draft Planning Commission Meeting Minutes from December 16, 2010

Ordinance 1439-111

PROJECT MANAGER:

Ken Galica, Planner II (623) 333-4019









SUMMARY OF RELATED FACTS 

APPLICATION PL-10-0063 

 

THE PROPERTY 

 

PARCEL SIZE Approximately 75 gross acres 

LOCATION Southwest corner of 99th Avenue and Thomas Road   

PHYSICAL 
CHARACTERISTICS 

A relatively flat, rectangular shaped parcel with frontage on 99th 
Avenue and Thomas Road.   

EXISTING LAND USE Holy Cross Cemetery currently utilizes approximately 21 acres of 
the parcel; the remaining 54 acres are currently vacant.   

EXISTING ZONING AG (Agricultural) 

ANNEXATION AND 
ZONING HISTORY 

The subject site was annexed on October 2, 1989.  The site has 
been zoned AG since August 1990.   

DEVELOPMENT 
AGREEMENT 

There is no outstanding development agreement for the subject 
property.   

 
 

SURROUNDING LAND USE AND ZONING 

 

NORTH Farmland, zoned C-2 (Community Commercial) 

EAST Farmland located within the City of Phoenix’s jurisdiction, zoned Phoenix C-2 
(Intermediate Commercial) and Phoenix S-1 (Ranch/Farm) 

SOUTH Unincorporated (Maricopa County) rural-residential single-family lots and 
farmland zoned Maricopa County Rural-43 (1 lot/acre).   

WEST Single Family Residential Subdivision, zoned PAD (Los Arbolitos) 

 

GENERAL PLAN 

 

The property is designated as “Open Space” on the 2002 General Plan Land Use Map.   

 

PUBLIC SCHOOLS 

 

SCHOOL DISTRICT(S) Pendergast Elementary and Tolleson Union High School 

ELEMENTARY SCHOOL Rio Vista Elementary School 

HIGH SCHOOL Westview High School 

 
 
 

STREETS 
 

99
th

 Avenue 

 

Classification Arterial (City of Phoenix Standard Section) 

Existing half street ROW 55 feet 

Standard half street ROW 70 feet 

Existing half street improvements Two traffic lanes.   

Standard half street improvements Two traffic lanes with median. Bike lane.  
Curb, gutter, sidewalk, landscaping and street 
lights. 

Exhibit D 



Thomas Road 

 

Classification Arterial (Thomas Road Modified Section) 

Existing half street ROW 55 Feet 

Standard half street ROW 55 Feet 

Existing half street improvements One traffic lane with center turn lane/striped 
median.  Curb and gutter, detached sidewalk, 
and streetlights. 

Standard full street improvements One traffic lane with center turn lane. Curb, 
gutter, detached sidewalk, landscaping and 
street lights. 

 

Utilities 

 
There is an existing 18” sanitary sewer line that will need to be extended to the east to serve the 
subject property.  Likewise, there is an existing 16” water line located in Thomas Road which 
will need to be extended to the east to serve domestic water to the subject property.  Extension fo 
the water line is currently programed into the City’s CIP.  Irrigation for landscaping will continue 
to be provided by private wells located on the Holy Cross property.     
 

 



EXHIBIT E













Exhibit F









































































































































  Exhibit G 

Excerpt of the Minutes of the regular Planning Commission meeting held December 16, 

2010 at 6:30 p.m. in the Council Chambers. 
 

COMMISSIONERS PRESENT 

  Angela Cotera, Vice Chair 
  Lisa Amos, Commissioner  
  David Scanlon, Commissioner  
  Sean Scibienski, Commissioner  
 
COMMISSIONERS EXCUSED 

  David Iwanski, Chairman 
  Michael Long, Commissioner  
  Grace Carrillo, Commissioner 
 
CITY STAFF PRESENT  

  Tracy Stevens, Planning Manager, Development Services Department   
  Ken Galica, Planner II, Development Services Department 

Linda Herring, Development Services Representative  
  Chris Schmaltz, City Attorney 

 
APPLICATION NO.  PL-10-0063 
 
APPLICANT:   Mr. Ed Bull 
    Burch & Cracchiolo, P.A. 
    (602) 234-9913 
 
PROPERTY OWNER: Mr. Gary Brown 
    Diocese of Phoenix Catholic Cemeteries & Mortuaries 
    (602) 267-1329 
    
REQUEST: This is a public hearing before the Planning Commission to 

review and solicit public input on application PL-10-0063, a 
request by Mr. Ed Bull, Burch & Cracchiolo, P.A., for approval 
of the Special Use Overlay District to allow the existing Holy 
Cross Cemetery to expand easterly toward 99th Avenue onto the 
cemetery’s adjacent vacant land.  The existing cemetery that was 
founded 45 years ago encompasses approximately 25 acres; with 
expansion, the cemetery will cover approximately 69 acres and 
will continue to be built in phases over many years.  The 
property is bounded on the east by 99th Avenue, on the north by 
Thomas Road, and on the south and west by the Roosevelt 
Irrigation District (RID) canal.  The gross acreage to be rezoned 
is 75.1 acres.  Staff Contact: Ken Galica 

 
Ken Galica, Planner II, Development Services Department, stated application PL-10-0063 is a 
request to apply the Special Use Overlay District (SUD) to a 75.1 gross acre property located at 
the southwest corner of 99th Avenue and Thomas Road.  The subject property is currently zoned 
Agricultural (AG), with C-2 (Community Commercial) zoning to the north, Planned Area 
Development (PAD) zoning to the west, and Maricopa County property zoned Rural-43 to the 
south of the cemetery.  Existing land uses in the area include Los Arbolitos, a single family 
subdivision developed in Avondale, farming to the north, and Glenarm Farms.  The General Plan 



  Exhibit G 

land use designation for the subject property is private/passive open space, which is set aside for a 
low intensity type of development.  

 
Mr. Galica showed the Planning Commission a map depicting four existing/proposed entry and 
exit driveways on the site.  He stated the internal roadway network consists of private driveways 
to allow people access to grave sites and mausoleums.  The bulk of the roadway network 
currently exists, with the remainder to be completed in future phases of development.  The City 
will require a setback from the property line to abutting right-of-way to ensure that work within 
the right-of-way does not interfere with grave sites.  Several mausoleums, a chapel, and a 
maintenance facility currently exist on the property.  Two large mausoleum complexes are 
proposed to abut the main entrance south of Thomas Road, with additional garden mausoleums 
around a pond feature and more mausoleums proposed in the core of the cemetery.  A 
crematorium and three small garden mausoleums are proposed by the applicant, as well as a 
larger mausoleum on the east half of the property.  Lastly, the applicant proposes to build a 
mortuary near the corner of 99th Avenue and Thomas Road; the SUD narrative shows two 
alternate locations for the mortuary and a final location will be selected at the master site plan 
stage.  All burial areas are landscaped and include plant material.   

 
Mr. Galica stated several off-site infrastructure improvements will have to be made.  Thomas 
Road will require a deceleration and turn lane to allow for southbound turns onto 99th Avenue.  
99th Avenue will require an additional traffic lane, curb, gutter, sidewalk, landscaping, street 
lighting, etc.  The open SRP canal which runs north/south adjacent to 99th Avenue will be 
undergrounded.  The applicant will be completing or funding the majority of these improvements; 
the City will be funding the remainder through CIP and other funding mechanisms already in 
place.   
 
Mr. Galica said the requested use is a very low intensity type of use which does not present 
substantial traffic concerns.  The crematorium will have to comply with all ADEQ (Arizona 
Department of Environmental Quality) and Maricopa County Department of Air Quality 
requirements.  These requirements do not allow any sign of activity to escape (no noise, smoke, 
odor, dust).  A setback of one foot for each foot of building height will be required where the 
property to the south is residential.   
 
Mr. Galica stated there are four required findings to be met before the Planning Commission and 
City Council can approve a Special Use District Overlay.  1) The proposal will further the 
objectives of the General Plan and not adversely affect the character of the community.  Staff 
believes the applicant’s request furthers the objectives of the General Plan, as it is an open space 
type of use.  The property meets the goals outlined in the North Avondale Specific Plan (NASP).  
This is an expansion of an existing cemetery, which should not adversely affect the character of 
the community.  2) The proposal is compatible with other existing and planned land uses in the 
immediate area.  A cemetery is a good neighbor and is a low intensity use, especially when 
compared to commercial or industrial development.  3) The proposal will be adequately served by 
public infrastructure and services.  With the required improvements, there will be adequate 
infrastructure and services for this property.  Currently the property is not served by City water 
and sewer, but will be after the expansion, with exception of irrigation of the turf.  Turf irrigation 
will be provided from a private well on the property and will not be a burden to the City’s water 
system.  4) The proposal will not create excessive truck traffic or ongoing traffic congestion.  
With the exception of a few peak times such as holidays, the cemetery is a low-traffic-generating 
use.   
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Staff recommends approval with five standard stipulations primarily related to right-of-way 
dedication and construction of improvements. 

 
Vice Chair Cotera invited questions. 

 
Commissioner Scibienski stated he has been stopped in traffic by long processions of vehicles 
and asked where will the vehicles park.  Mr. Galica stated cars can park along the side of the 
burial areas on the internal drive aisles.  The mausoleums and mortuaries will have parking 
facilities in close proximity.   
 

Commissioner Amos asked if the proposed parking lot at Thomas Road and 99th Avenue could be 
located more interior on the property so the parking will be screened from the street.  Mr. Galica 
stated the plan before the Commission tonight is a conceptual development plan.  The applicant 
will be required to submit a master site plan and exact configurations will be evaluated at that 
point.  In regards to screening of parking areas, there will be a continuation of the whitewashed 
stucco and wrought iron six foot wall around the property which will help.  Perimeter landscaping 
will serve as further screening as well as the landscaping that will be required in the parking lot.   
 

Commissioner Scanlon referenced Condition of Approval No. 5.  “Financial assurance for all 
work within the public right-of-way shall be paid prior to issuance of the first construction 
permit.”  Commissioner Scanlon stated that he believed an assurity bond is usually filed or 
submitted in that instance.  Mr. Galica confirmed that an assurity bond typically the most 
common instrument, however payment can be taken in other forms.   
 

Commissioner Scanlon referenced page 3 of the narrative, footnote 4, which covers crematorium 
compliance with Maricopa County and EPA (Environmental Protection Act) requirements.  He 
asked if those requirements would be adhered to as they are in effect at the time the permit is 
issued.  Mr. Galica stated Arizona is a non-compliance state as far as air quality, but in many 
instances Arizona has stricter standards than the federal government as far as eliminating 
particulate matter discharge into the air.  The federal, state and county standards are very similar.  
Essentially the goal is that these types of facilities are virtually indistinguishable from any other 
use.     
 
Vice Chair Cotera asked if one location is chosen for the mortuary, will the other location be used 
for burial space.  Mr. Galica stated if the applicant chooses the site closer to 99th Avenue for the 
mortuary, the alternate building site not chosen will be used for burial space. 
 
Vice Chair Cotera stated the further the building is set back from 99th Avenue the better, as this is 
a gateway into Avondale.  She is concerned the nice open space will be blocked by the building.  
Mr. Galica stated the next step would be the master site planning, which will come back to the 
Planning Commission for approval.  The conceptual plan shows the general vicinity of the 
buildings and Staff can tweak the buildings to make sure the views are as far as possible from the 
rights-of-way.   
 
Vice Chair Cotera asked if there had been discussion on using reclaimed water for irrigation of 
the turf.  Mr. Galica stated Staff had initially discussed connecting the project to the City 
municipal water system with the applicant.  After additional study, it made better sense for the 
applicant to use the well on the property for irrigation purposes.  Staff has not addressed using 
reclaimed water with the applicant because of the well arrangements. 
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Vice Chair Cotera stated a lot of improvements will be made to 99th Avenue and she is surprised 
more improvements are not required for Thomas Road, which is only one lane in each direction 
adjacent to the cemetery.  Vice Chair Cotera stated right now the right-of-way is consistent with 
the right-of-way that is between Glenarm Farms and Los Arbolitos because currently that road is 
four lanes and the road in front of the cemetery is a two lane road.  Mr. Galica stated the future 
improvements to Thomas Road will come from the property to the north so that they line up.  
When the northern property develops, the road will turn into a four lane road, but not to the extent 
of the City’s standard 130 foot arterial.  Mr. Galica stated that Thomas Road is built out as a 
modified arterial section.  It is not as wide as a standard arterial because there is no planned river 
crossing and less traffic is anticipated for Thomas Road because the distance is only 
approximately two miles before the dead end at the Agua Fria River.   
 
Vice Chair Cotera asked if the southern boundary had already been improved.  Mr. Galica 
explained that the cemetery had installed their improvements and widened the half street when 
they improved a portion of the cemetery in 1993/1994.  The only requirement remaining is to 
install a turn lane to southbound 99th Avenue.   
 
Vice Chair Cotera asked if there is a curb or sidewalk.  Mr. Galica stated there is a curb, a 
sidewalk, landscaping, street lights, etc.   
 
Commissioner Amos noted that the purposed mausoleum at 99th Avenue and Thomas Road will 
be four stories in height.  She asked if other conditions of the North Avondale Specific Plan 
(NASP) are met, will the applicant be allowed a building up to four stories in height.  Mr. Galica 
stated the applicant will be allowed a four story building if the conditions of the NASP are met.  
However, he believes the four story buildings are planned for the interior of the site.   
 
Commissioner Amos asked if once the applicant submits the master site plan, the City cannot stop 
the applicant from erecting four story buildings.  Mr. Galica confirmed that the zoning allows for 
buildings 45 feet in height, which is a given if the application meets the conditions for adequate 
public transit facilities, open space, pedestrian connections, architecture, etc.   
 
Commissioner Amos opined that four story buildings are not a great idea for a corner.  Mr. Galica 
asked if the concern was the proximity of 45 foot buildings to the corner.  Commissioner Amos 
stated her concern was maintaining the open space on entry to the area.  Four story buildings that 
are more internal are more aesthetically pleasing than buildings right on the corner.  Mr. Galica 
pointed out that this is an approximate 75 acre site and the distance between the buildings and 
Thomas Road and 99th Avenue is probably more than it appears on the conceptual plans.  He 
would estimate that the setback is over 50 feet.  He reminded the Commission that only one 
building will be added.  He does not anticipate 45 feet in height for these types of buildings, as 
mortuaries typically are not more than one or two stories in height.   
 
Vice Chair Cotera noted that signage for the cemetery is allowed to be slightly larger given the 
pastoral nature of the majority of the site and that electronic signs are permitted.  She thinks 
electronic signs at a cemetery will be out of character and it is hard to keep electronic signs 
elegant.   Mr. Galica stated that Staff will ensure the signage is tastefully done.  Electronic 
message signs are allowed for churches.  The signage will be used to announce Veterans Day 
remembrances and other special events.  He does not believe the signage will be garish or tacky.   
 
Vice Chair Cotera asked if the cemetery is run by the Catholic Diocese.  Mr. Galica stated he 
believes a subsidiary of the Diocese runs the cemetery.  Vice Chair Cotera stated the Catholic 
Church has built very beautiful structures and she hopes this will be something nice.   
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Commissioner Scanlon asked what type of message board would be allowed.  Mr. Galica stated 
the applicant is allowed an electronic message sign that will be prohibited from having certain 
effects, such as flashing or blinking.  It will most likely be a message sign similar to what you see 
for churches and schools.     
 
Vice Chair Cotera invited the applicant to address the Planning Commission. 
 
Ed Bull, Burch & Cracchiolo, P.A., 702 E. Osborn, stated they are representing Catholic 
Cemeteries & Mortuaries.  They agree with Staff’s recommendation for approval and accept the 
conditions of approval.  He thinks the Staff Report is very complete and Mr. Galica did a very 
good job of addressing the Commissioners’ questions.  He clarified that whichever mortuary 
building is built at the northeast corner, it will be a maximum of two stories in height.  They may 
need buildings up to 45 feet in height at other locations on the property for mausoleums.   
 
Vice Chair Cotera invited further questions for the applicant.   
 
Commissioner Scibienski stated he likes the way the plan looks and thinks the cemetery extension 
will be a great addition to the City. 
 
Vice Chair Cotera asked what is the timeframe for the development.  Mr. Bull stated if they get 
approval from the Planning Commission tonight and from the City Council in early January, Gary 
Brown and others from the Diocese of Phoenix Catholic Cemeteries & Mortuaries intend to get 
going right away on the next level of design with respect to the site plan.  They anticipate 
breaking ground on the mortuary building in approximately two years. 
 
Vice Chair Cotera stated it will be nice to have green space on that corner and asked if the green 
space would be developed as the land is put into use.  Mr. Bull stated when they decide on the 
location of the building, it will have its own parking and landscaping associated with it.  There 
will be additional streetscape landscaping provided in the location along Thomas Road once the 
right turn/deceleration lane and the fencing is installed.   
 
Vice Chair Cotera asked when they would start filling up the burial space.  Mr. Bull replied they 
will landscape in conjunction with burials.   
 
Vice Chair Cotera opened the public hearing.   
 
Nathan Cotrel, 2763 N. 103rd Avenue, Avondale, AZ, stated he was present to make sure that 
Staff recommends approval because the cemetery is the best neighbor to have.  His fear is that if 
the area is not rezoned now, it will later be rezoned C-2 (Community Commercial) and they will 
end up with a shopping mall.  The existing building, which is close to 40 feet in height, does not 
look tall from where they live.   
 
Vice Chair Cotera invited further questions, and hearing none, closed the public hearing. 
 
Vice Chair Cotera called for a motion.   
 
Commissioner Scibienski MOVED that the Planning Commission accept the findings and 
recommended approval of application PL-10-0063, a request to establish the Special Use Overlay 
District on the subject property, subject to the five Staff-recommended conditions of approval.  
Commissioner Scanlon SECONDED the motion. 
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1. The development shall be in substantial conformance with the Holy Cross Cemetery 

Special Use Overlay Narrative date stamped December 16, 2010, except as modified by 
these stipulations. 

 
2. Unless otherwise specified within the SUD Narrative, development shall be in 

accordance with the City of Avondale General Engineering Requirements Manual and 
City of Avondale Supplement to MAG Uniform Standard Specifications and Details. 

 
3. Dedication of right-of-way along 99th Avenue and Thomas Road, as specified and 

graphically depicted within the SUD Narrative, shall be made prior to permit issuance for 
any part of the project. 

 
4. All half-street improvements that are specified within the SUD Narrative as being the 

developer’s responsibility shall be completed with the first phase of development.  The 
City Engineer may accept a financial contribution in lieu of completing the improvements 
if circumstances are such that there will be a benefit to the City from completing the 
improvements as part of a larger improvement project for 99th Avenue. 

 
5. Financial assurance for all work within the public right-of-way shall be paid prior to 

issuance of the first construction permit. 
 
Vice Chair Cotera opened the floor to discussion.  There was no further discussion.  Vice Chair 
Cotera called for a vote. 
 

ROLL CALL VOTE 

Chairperson Iwanski  Excused 
Vice Chair Cotera  Aye 
Commissioner Long  Excused 
Commissioner Amos  Aye 
Commissioner Carrillo  Excused 
Commissioner Scanlon  Aye 

 Commissioner Scibienski Aye 
The motion passed 4 to 0. 

 
Vice Chair Cotera thanked the applicant for bringing the project forward. 
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ORDINANCE NO. 1439-111 
 
AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE, 
ARIZONA, AMENDING THE OFFICIAL ZONING ATLAS OF THE CITY OF 
AVONDALE FOR APPROXIMATELY 75.1 ACRES LOCATED AT THE 
SOUTHWEST CORNER OF 99TH AVENUE AND THOMAS ROAD AS 
SHOWN IN FILENAME PL-10-0063, ESTABLISHING THE SPECIAL USE 
DISTRICT (SUD) OVERLAY ON SUCH PROPERTY AND IMPOSING 
CONDITIONS UPON SUCH CHANGE. 
 
WHEREAS, the Council of the City of Avondale (the “City Council”) desires to amend 

the City of Avondale Zoning Atlas (the “Zoning Atlas”) pursuant to ARIZ. REV. STAT. § 9-
462.04; and 

 
WHEREAS, all due and proper notices of public hearings on the intended amendment 

held before the City of Avondale Planning and Zoning Commission (the “Commission”) and the 
City Council were given in the time, form, substance and manner provided by ARIZ. REV. STAT. 
§ 9-462.04; and 

 
WHEREAS, the Commission held a public hearing on Thursday, December 16, 2010, on 

the amendment to the Zoning Atlas after which the Commission recommended approval; and  
 

WHEREAS, the City Council held a public hearing regarding the amendment to the 
Zoning Atlas on January 3, 2011. 
 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 
OF AVONDALE as follows: 

 
SECTION 1.  The recitals above are hereby incorporated as if fully set forth herein. 
 
SECTION 2.  That + 75.1 acres of real property generally located at the southwest corner 

of 99th Avenue and Thomas Road as shown in filename PL-10-0063, as more particularly 
described and depicted in Exhibit A, attached hereto and incorporated herein by reference (the 
“Property”), are hereby applied the Special Use District (SUD) zoning overlay, subject to the 
following conditions: 
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  1. The development shall be in substantial conformance with the Holy Cross 
Cemetery Special Use Overlay Narrative date stamped December 16, 2010 (the 
“SUD Narrative”), except as modified by these stipulations.   

  2. Unless otherwise specified within the SUD Narrative, development shall be in 
accordance with the City of Avondale General Engineering Requirements Manual 
and City of Avondale Supplement to MAG Uniform Standard Specifications and 
Details.   

  3. Dedication of real property to be used as right-of-way along 99th Avenue and 
Thomas Road, as specified and graphically depicted within the SUD Narrative, 
shall be made prior to permit issuance for any part of the project.   

  4. All half-street improvements that are specified within the SUD narrative as being 
the developer’s responsibility shall be completed with the first phase of 
development.  The City Engineer may accept a financial contribution in lieu of 
completing the improvements if circumstances are such that there will be a benefit 
to the City from completing the improvements as part of a larger improvement 
project for 99th Avenue.   

  5. Financial assurance for all work within the public right-of-way shall be paid prior 
to issuance of the first construction permit.   

SECTION 3.  If any provision of this Ordinance is for any reason held by any court of 
competent jurisdiction to be unenforceable, such provision or portion hereof shall be deemed 
separate, distinct and independent of all other provisions and such holding shall not affect the 
validity of the remaining portions of this Ordinance. 
 
 SECTION 4.  The Mayor, the City Manager, the City Clerk and the City Attorney are 
hereby authorized and directed to take all steps necessary to carry out the purpose and intent of 
this Ordinance. 
 

PASSED AND ADOPTED by the Council of the City of Avondale, January 3, 2011. 
 
 
 

       
Marie Rogers Lopez, Mayor  

 
ATTEST: 
 
       
Carmen Martinez, City Clerk 
 
APPROVED: 
 
       
Andrew J. McGuire, City Attorney
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EXHIBIT A 
TO 

ORDINANCE NO. 1439-111 
 

[Legal Description and Map] 
 

See following pages.  







CITY COUNCIL REPORT

SUBJECT: 
EXECUTIVE SESSION 

MEETING DATE: 
January 3, 2011 

 
 

TO: Mayor and Council

FROM: Andrew McGuire, City Attorney (602)257-7664

THROUGH: Charlie McClendon, City Manager

PURPOSE:

The Council may hold an executive session pursuant to ARIZ. REV. STAT. § 38-431.03 (A)(4) for 
discussion or consultation with the City's Attorney in order to consider its position and instruct the 
City Attorney regarding the Council's position regarding (a) the Hurst v.City of Avondale matter and 
(b) a potential Economic Development Agreement. 

ATTACHMENTS: 

Click to download

No Attachments Available 
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